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FOCUS ON ACADEMIC FREEDOM 


Professional and Legal Limits to Academic Freedom 
Walter P. Metzger 


Are the limits to academic freedom that have been traditionally 
rooted in professional ethics and applied by the academic pro- 
fession more restrictive than those prescribed nowadays by the 
courts in defining the boundaries of the First Amendment? A 
comparison of the areas of protection marked off by these dif- 
fering coordinates suggests that the law has been both less and 
more expansive than the profession in measuring the area of 
protection, and that where it has been remarkably more 
generous, as in several recent City University cases, it has not 
invariably acted in the best interests of the academy. 


The Rights of Religious Academic Communities 

Douglas Laycock 
Professor Laycock argues that some religiously committed 
universities are both religious communities and academic com- 
munities, and that these universities are constitutionally pro- 
tected exercises of religion. It is necessary to the preservation 
of the dual nature of these communities that they apply 
religious preferences in hiring, and, on rare and extreme occa- 
sions, it may be necessary for them to restrict the academic 
freedom of incumbent faculty. Attempts to coerce compliance 
with secular standards of academic freedom in these institu- 
tions would violate the free-exercise clause. Limitations on 
academic freedom should be disclosed in advance to the extent 
possible. Brigham Young University’s policy statement on 
these issues is reprinted as an Appendix to the Article. 


Religious Law Schools and The First Amendment 
John T. Noonan, Jr. 


The values, interests, tone and temper of a religious law school 
are different from those of a secular law school. These different 
characteristics are constituted by the religious orientation of 
the school’s students and faculty. Fostering such a religious in- 
stitution is an element of religious freedom, now threatened by 
accreditation rules and current First Amendment 
jurisprudence. 











ARTICLE 


Immigration Law and Higher Education: Employment of 
International Employees David Ware 
Patricia Somers 
Scott Speake 


From the undocumented janitor to the international student to 
the distinguished professor, the university represents a 
microcosm of our shrinking, ever more interdependent world. 
As a result of the influx of foreigners, and a relatively static 
federal budget, policy and administrative functions with 
respect to these sojourners are increasingly shifting to the 
campus. This Article provides a framework for understanding 
individual and institutional obligations regarding the employ- 
ment of international scholars. 


COMMENTARY 


The Moral Functions of Higher Education in Modern Society 
Elizabeth T. Kennan 


American higher education originally assumed the duty of 
morally educating society’s youth, but this responsibility has 
gradually dissipated. Today, society’s view of higher educa- 
tion is marked by profound suspicion, as it questions both the 
usefulness and trustworthiness of the whole enterprise. Coin- 
ciding with this suspicion are stark examples of societal 
fragmentation and injustice—problems that result in a general 
feeling of rage described by James Baldwin as ‘‘not susceptible 
to any arguments whatever.’’ Given societal suspicion, societal 
problems, and a rage that exists outside the realm of intelligent 
discourse, the Author poses the question: What then ought 
higher education do to establish the commonality of human in- 
terests and the fundamental decency of regard for one another? 
The Author proposes that higher education already has the 
tools to meet this challenge: the texts and the interpretive tradi- 
tions used to understand them. Higher education must 
cultivate the ‘‘virtue of attention’ by using these tools to guide 
the imaginations of students, thereby enabling them to look 
beyond themselves and to empathize with others. 


STUDENT CASE COMMENT 





PROFESSIONAL AND LEGAL LIMITS TO 
ACADEMIC FREEDOM 


WALTER P. METZGER* 


Academic defenders of academic freedom (I count myself in that 
teeming company) tend to be disquieted by attempts to define its limits: 
efforts to pound boundary markers into this fragile terrain have been 
known to produce slippery slopes. And I think they feel a particular 
unease when one of their own number (like myself) sets out to circum- 
scribe this estate. By now, most have come to accept it as a fact of life 
that the members of a different profession—the judiciary—will have 
much to say about what academic freedom does and does not cover in 
the course of determining the parameters of the freedoms protected by 
state and federal constitutions. But a libertarian member of the academic 
profession who sets out to limit its coverage on professional grounds 
may strike his comrades as asking for trouble or as exhibiting a treach- 
erous change of heart. 

This is not to say that persons in this camp believe that the territory 
guarded by academic freedom should be so vast that professors should 
be able to do or say anything they please safe from institutional 
sanctions. Few academics would maintain that academic freedom should 
extend to actions deemed professionally improper by persons qualified 
to judge (plagiarism and pilfering, for example, seldom arouse much 
custodial passion in the average academic-freedom lover’s breast, even 
when they are implemented by utterances or writings). On the other 
hand, few would give untroubled assent to the proposition that aca- 
demic freedom should be so delimited as to place the articulation of 
ideas at risk. The notion that a profession wedded to the ‘‘free exchange 
of ideas’’ in an institution calling itself a ‘‘marketplace of ideas’? may 
legitimately reprove or banish ideas may strike many academics today 
as a risky and incongruous innovation not in keeping with the secular 
tolerance from which the principle of academic freedom springs, and 
apt to do mischief to a profession for which academic freedom is a 
vital grace. 

Risky this notion surely is, but it is arguably not incongruous and it 
is certainly not a novelty. The view that faculty members may properly 
be disciplined for talking and writing unprofessionally, just as they 
may properly be disciplined for behaving unprofessionally, was pro- 
claimed and exposited by the 1915 Declaration of Principles of the 
infant American Association of University Professors, a work that pro- 
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vides both a climactic windup to centuries of philosophizing about 
academic freedom and an invaluable aid to an understanding of aca- 
demic freedom in its professional, rather than legal guise. Largely 
unaware of how deeply the organized profession had once been in- 
volved in the ‘‘limits’’ business, current academic defenders of aca- 
demic freedom are too squeamish about drawing lines and, as a result, 
have failed to inform the cartography of the law with mappings in- 
formed by their own traditions. 

I have written too much about the 1915 document to wish to descant 
all its riches once again, but I will take a little space to recall one of 
its central tenets—namely that, for professional reasons, academic free- 
dom should not go unreined. 

In this capstone Book of Genesis, academic freedom is held to be the 
very lifeblood of the academic profession. Most of its pages are given 
over to an analytic defense of its three main components—the freedom 
of academic scholars and scientists to pursue inquiry wherever it may 
lead and to publish the fruits of that inquiry without fear of institutional 
censorship; the freedom of academic teachers to teach students what 
they specially know and conscientiously believe even if what they teach 
runs contrary to the conscientious beliefs of those who hire them and 
pay their bills; and (an American innovation) the freedom of faculty 
members, as citizens, to give public expression to their views on mooted 
public issues safe from retaliatory threats by campus authorities with 
different views. 

But in none of these arenas of expression did the professional found- 
ing fathers call for complete and unlimited freedom. ‘‘[T]here are no 
rights,’’ they declared, ‘‘without corresponding duties.’’ 


The liberty of a scholar to set forth his conclusions, be they what 
they may, is conditioned by their being conclusions gained by a 
scholar’s method and held in a scholar’s spirit; that is to say, they 
must be the fruits of competent and patient and sincere inquiry; 
and they must be set forth with dignity, courtesy and temperate- 
ness of language. 


In the classroom, where they feared that a teacher’s ill-chosen words 
might do harm to captive student audiences, they held that, while the 
teacher was under no obligation to hide his opinions ‘‘under a mountain 
of equivocal verbiage,’’ he did have an obligation to be ‘‘judicial’’ and 
‘fair’’ to his students, and to train them to ‘‘think for themselves’ 
rather than to impose upon them ‘‘ready-made conclusions.’’ In the so- 
called ‘‘extramural’’ area, that is, in the public arenas outside class- 
rooms and laboratories where the faculty member did not necessarily 
speak with the authority of acknowledged expertise, they held that 
faculty members, though full-fledged citizens, were duty-bound to pre- 
serve the dignity of their calling and the good reputation of their 
institutions, and thus were subject to precepts of decorum that other 
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citizens were permitted to ignore. In a word, the principle of limitation 
was thought not to defy but to define the idea of academic profession- 
alism; indeed, it was thought to be almost as defining as the principle 
of freedom itself. 

The precise language in which limitations were cast would undergo 
nuanced changes as it travelled from the professorial monologue of 
1915 to the faculty-administration pact of 1940, where it came to rest 
as the profession’s most authoritative guide to the principle of academic 
freedom and to its metes and bounds. Thus, where the earlier document 
warned teachers to be on guard against ‘‘taking unfair advantage of the 
student’s immaturity by indoctrinating him with the teacher’s own 
opinions,’’ the later document, less worried about the deliberate Sven- 
gali than about the rambling provocateur, admonished the teacher to 
be careful ‘‘not to introduce into his teaching controversial matter which 
has no relation to his subject.’’ And where the earlier authors tried to 
raise the standard of academic public discourse by condemning ‘‘hasty,”’ 
“‘unverified,’’ ‘‘exaggerated,’’ ‘‘intemperate’’ and ‘‘sensational’’ means 
of expression, their followers twenty-five years later preferred to cast 
the standards more affirmatively: a faculty member ‘‘should at all times 
be accurate, should exercise appropriate restraint, should show respect 
for the opinions of others, and should make every effort to indicate 
that he is not an institutional spokesman.”’ 

If the variations in phraseology show how difficult it is to codify 
speech restrictions that neither overshoot nor undershoot their mark 
and that satisfy every interest at the drafting table, the resemblances 
between the first statement and the last suggest that the same profes- 
sional sensibility was at work on both. Quite deliberately, both sets of 
authors, by using soft-edged terms and dodging definitions, tried to 
avoid a listing of offenses that would have the look of an academic 
penal code. Neither before nor after did the limitationists try to draw 
up a list of precisely phrased transgressions that could touch off 
automatic sanctions and prevent a campus hearing body from taking 
account of the motives of a targeted faculty member and that person’s 
record as a whole. Throughout, the professional draughtsmen sought, 
by sketching limits, to set before their peers an ideal character worthy 
of emulation, and though it cannot be denied that the model bore a 
close resemblance to the authors’ characteristics—to the white Anglo- 
Saxon, Protestant, middle-class males they mostly were—it might also 
be said that it gave praise to values—civility, responsibility, tolerance, 
reasoned discourse—that were universal in their appeal. 

Is it possible to proscribe the uncouth expression of ideas without 
endangering the expression of unpopular ideas? A famous negative 
answer to this question was delivered by the great nineteenth-century 
libertarian, John Stuart Mill, and it still stands as the critique most to 
be reckoned with by anyone who tries to distinguish ‘‘manner’’ from 
‘‘matter’’ or assert that freedom and respectability can be safely wed. 
In his magisterial On Liberty, Mill decried as risky and hypocritical 
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the notion that society should allow ‘‘the free expression of all opinions 
on condition that the manner be temperate and does not pass the 
bounds of fair discussion.’’ Mill continued: 


Much might be said about the impossibility of fixing where these 
supposed bounds are to be placed; for if the test be offense to 
those whose opinion is attacked, I think experience testifies that 
this offense is given whenever the attack is telling and powerful, 
and that every opponent who pushes them hard, and whom they 
find it difficult to answer, appears to them ... an intemperate 
opponent.’ 


He discerned behind the seemingly objective concern for mannerliness 
a lurking ex parte concern for substance. 


[T]he denunciation of . . . invective, sarcasm, personality and the 
like ... would deserve more sympathy if it were ever proposed 
to interdict them equally to both sides; but it is only desired to 
restrain the employment of them against the prevailing opinion; 
against the unprevailing [opinion] ... they are likely to obtain 
for him who uses them the praise of honest zeal and righteous 
indignation.” 


No student of polemical discourse could doubt for a moment that on 
this point Mill was quite correct. 

Note, however, that to Mill the battle for human liberty was waged 
between the individual and society; he did not contemplate the more 
intricate situation of individuals bound ‘to the ethos of a calling even 
as they seek a license to speak their minds. The authors of the 1915 
Statement were Mill’s inheritors and disciples; if they were not deterred 
by his warning that constraints on ‘‘form’’ may compromise the pro- 
tection of ‘‘content’’, the reason was hardly that they had never heard 
of it. Reading between their lines, I surmise that they accepted the risk 
of substance abuse in part because they felt it was unavoidable in a 
profession that tested its members for moral character as well as for 
technical competence, and that might thus reasonably look for charac- 
terological evidence in any tell-tale spoken or written word. 

The reason they gave for ignoring the caveats of their oracle was that 
they thought the risk could be minimized: they were confident that, 
with the right approach to enforcement, a content-neutral etiquette 
could be devised that would not devolve into a tool of covert partisan- 
ship. For them, the right approach was to take the power to decide on 
and punish speech infractions out of the hands of the institution’s lay 





1. J.S. Mitt, ON Liperty 53 (Alburey Castell ed., Crofts Classics 1947) (1859). 
2. 4d. 
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authorities and vest it in the local faculty. They did not suppose that 
punitive measures of this sort would have to be taken very often. They 
were sure that in most cases the academic’s own sense of fitness would 
prevent excesses and, if this failed, that fear of collegial disapproval 
would do the trick. As realists, however, they conceded that from time 
to time the conscience of the individual and the informal pressure of 
colleagues would not be effective regulators, and that it might then be 
necessary for an intramural body to decide,,on verbal evidence alone, 
whether a colleague was professionally unfit. But such a procedure, 
they thought, would be extremely hazardous if the current composition 
of the judging bodies remained unchanged. 


Lay governing boards are competent tc judge ... charges of 
habitual neglect of assigned duties, on the part of individual 
teachers, and also grave moral delinquency. But in matters of 
opinion, and of the utterance of opinion, such boards cannot 
intervene without destroying the essential nature ... of the uni- 
versity. 


I will not try to exhume all the assumptions that led these professors 
to believe that faculties were better suited than governing boards to 
distinguish properly between that which was ideologically unacceptable 
and that which was professionally unpalatable. Suffice it to say that 
this jurisdictional antidote to the worries raised by Mill could not 
override the realities of power in the American university. By 1940, 
the syndicalist solution of 1915 had been abandoned. But the institu- 
tionalization of academic tenure and academic due process would give 
most American faculties an opportunity to decide, at least in a hearing 
of first impression, whether a faculty member should be punished for 
professional unworthiness disclosed by speech. 

Does it follow from the foregoing that professional limits to academic 
freedom are more restrictive than those prescribed by law? ‘‘Yes of 
course,’’ says the cursory observer; the more careful inquirer is not so 
sure. 

Generally, during the first half of this century, the organized profes- 
sion, with all its ethical injunctions, took a more expansive view of 
the freedom due academic speech than did the state courts, which 
deferred to managerial discretion in personnel decisions under the 
prevailing ‘‘at will’’ interpretation of the employment contract, and the 
federal courts, which ruled that public employment was a privilege 
that could be withheld, regulated or rescinded without raising a valid 
constitutional objection. On the other hand, following the bruising 
campus battles over evolutionary science and populist economics in 
the last decades of the Nineteenth Century, the national learned societies 
helped to persuade many public and private governing boards not to 
censor the research findings of their professors, while the national 
faculty association helped spread the gospel of academic tenure, the 





JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 1 


best friend academic freedom ever had up to that moment, among 
campus powers heretofore devoted to the heathen doctrine of renewable 
and universal limited-term appointments. The early leaders of the 
AAUP, for all their self-denying precepts, did not make peace with 
autocratic presidents who treated faculty criticism of their persons or 
policies as an indefensible display of lese majesty, nor did it accede to 
the unprincipled argument, often urged by university attorneys, that 
academic employers in relations with their employees had moral per- 
mission to do anything the law did not expressly forbid. If in that 
period some professors thought that their freedom to speak on and off 
the campus was more spaciously protected by the courts than by their 
own professional associations, the reason may have been that the former 
dea!t most harshly and directly with types of criminalized speech, such 
as seditious, libelous or obscene expressions, that was not native to the 
academic tongue, while the latter took exceptions to breaches of de- 
corum—‘‘intemperate’’ and ‘‘sensational’’ utterances, failure to preserve 
the ‘‘dignity’’ of the profession—that were a part of the academic facon 
de parler. Had they judged the permissiveness of the lawless by the 
utterances it expressly punished than by the speech constraints it 
overlooked or justified, | imagine that they would have thought that 
academic freedom under legal guardianship occupied a much smaller 
strip than that which the profession regarded as its domain. 

In the last phase of the McCarthy era, the legal territory of academic 
freedom was expanded by a turn-about in constitutional law and by 
revised interpretations of the law of contracts. Among the events con- 
tributing to this expansion was the demise of the privilege-in-employ- 
ment doctrine; the overthrow of the corollary notion that academic 
freedom in state-supported colleges and universities was a governmental 
gift that could be charitably bestowed and unilaterally retracted; the 
relinquishment of the master-servant metaphor as a guide to private 
faculty employment contracts; the elevation of academic tenure to the 
status of a property right that could be revoked by a state employer 
only through the due-process procedures required by the Constitution; 
and, a symbolic milestone, the inclusion of the phrase ‘‘academic 
freedom’’ in the general catalogue of freedoms protected by the First 
Amendment—this after almost two centuries of judicial neglect. 

The legal boundaries of academic freedom were thrust out, but did 
they leapfrog over professional lines? In my view, the safest answer is 
an unequivocal yes and no. Depending on the academic site (the 
laboratory, the classroom, the library, the intramural forum, the extra- 
mural sphere), the form of institutional control (public, private), the 
complaining party (administrators, faculty members, students), aca- 
demic speakers in the post-McCarthy period would come to the edge 
of legal protection sometimes after and sometimes before they reached 
the line of professional impropriety. 

A quick glance at two lines of cases may suffice to show that the 
law, even in the modern dispensation, has not always offered academic 
freedom the widest room. 
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(1) It became an axiom of constitutional law that a teacher in a state- 
supported educational institution who proves she has lost her position 
because of what she wrote or said does not thereby prove that her 
constitutional rights have been violated; before a federal court will 
reach that conclusion it must satisfy itself that the teacher’s interest in 
speaking freely is not outweighed by her state employer’s valid interest 
in regulating her speech. In Pickering v. Board of Education,? the 
Supreme Court ruled favorably on the claim of a public-school teacher 
that his dismissal for having criticized the financial policies of his local 
school board deprived him of his constitutionally protected rights. In 
its result, Pickering was a victory for academic freedom, one of the 
landmark cases that sealed the responsibility of the courts to protect 
the constitutional rights of public-school and college teachers. But in 
its reasoning, Pickering paved the way for a funeral cortege of failures. 
The employee claim overbalanced the counterclaim of his employer, 
wrote Justice Marshall for a bare majority of the Court, because his 
speech addressed an issue of broad public concern.‘ Thereafter, this 
would serve as a threshold that had to be crossed if the punished 
speaker would have a chance of prevailing (and other Court majorities 
would take a pickier view than Pickering as to what issues met the test 
of significance.*) In addition, the Pickering majority made it clear that 
the state would have prevailed if it had been able to demonstrate that 
the speaker’s public words impaired its legitimate interest in the har- 
monious work relationships necessary to promote the efficiency of the 
services it performs. It failed to do so, Justice Marshall wrote, in part 
because the outspoken teacher had not disclosed any confidential in- 
formation, and (since his comments had been met with ‘‘massive apathy 
or disbelief’’) because the speech had been ineffective.* In other words, 
the whistle-blower and the persuasive arguer might well have lost out 
in this, the most libertarian of twentieth-century Highest Courts. In my 
view, the very idea that academic freedom is engaged in a seesaw battle 
with work efficiency—that two values, of equal legitimacy if not quite 
equal weight, teeter in the balance when public employees seek the 
constitutional right to criticize their employers—is potentially far more 
limiting than the professional precept that academic freedom is of 
transcendent value, even when it protects mere employee gripes, but 
must be exercised with discretion. 

(2) On the constitutional limits to teaching freedom, the Supreme 
Court has never spoken categorically; as a result, the limiting lines 
drawn by the circuit courts run every which way, depending on the 
facts of the particular case and the jurisdiction in which each case is 
decided. In 1983, one perceptive legal commentator wrote that: 





391 U.S. 563, 88 S. Ct. 1731 (1968). 

. Id. at 572-73, 88 S. Ct. at 1737. 

. See Connick v. Myers, 461 U.S. 138, 103 S. Ct. 1684 (1983). 
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the eloquent rhetoric on ‘academic freedom’ found in the opinions 
of the United States Supreme Court creates the impression that 
the university classroom provides the professor with a higher order 
and greater quantum of first amendment protections than is avail- 
able to those who follow less exalted callings. This impression, 
however, does not conform to . . . reality .. . . The constitutional 
truth is that the university administrations have virtually unfet- 
tered discretion to make curricular decisions, hire faculty members 
on the basis of their philosophic bent, fail to continue the em- 
ployment of those hired, eliminate courses or indeed whole de- 
partments, sometimes on a statewide basis, and evaluate classroom 
performance—all on the basis of content-based criteria—and all in 
the name of academic freedom... .’ 


Only, she writes, if some ‘‘fool of an administrator were to announce 
publicly for the record that a particular decision was made to cast a 
pall of orthodoxy over the intellectual life of the university,’’ would a 
curtailment of free speech in the classroom get into constitutional 
trouble.* 

The author, Kathryn Katz, was perhaps a bit too sour and a bit too 
sweeping. By the time she wrote this piece, one federal district court 
had ordered the reinstatement of an assistant professor let go because 
he taught his subject from a Marxist point of view and was a member 
of the radical Progressive party.® By that time, as well, another court, 
in Parducci v. Rutland, had ordered the reinstatement of a teacher fired 
because he had assigned Vonnegut’s Welcome to the Monkey House to 
a high-school class in defiance of his principal’s objections.’° Moreover, 
after Katz wrote her article, some court decisions moved the teaching 
freedom line out in new directions. One such was the 1989 ruling by 
the Sixth Circuit that the dean in a public university could not compel 
a professor to change a student’s grade without running afoul of the 
First Amendment." 

Still, I think Katz was mostly correct: even the more expansive 
decisions seldom moved the markers of teaching freedom very far. The 
effect of Parducci was weakened by another circuit court in President’s 
Council v. Community School,'? which overruled a lower court’s judg- 
ment that school teachers (rather than school officials) have a consti- 
tutional right to determine what material will be assigned to students. 
And in Parate v. Isibor, the court allowed that if the administration 





7. Kathryn D. Katz, The First Amendment’s Protection of Expressive Activity in the 
University Classroom: A Constitutional Myth, 16 U.C. Davis L. REv. 857, 858, 917 (1983). 
8. Id. at 917. 
9. See Cooper v. Ross, 472 F. Supp. 802 (E.D. Ark. 1979). 
10. Parducci v. Rutland, 316 F. Supp. 352 (M.D. Ala. 1970). 
11. Parate v. Isibor, 868 F.2d 821 (6th Cir. 1989). 
12. 457 F.2d 289 (2d Cir. 1972). 
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had not compelled the teacher to change the grade but had done so on 
its own, it would have been constitutionally in the clear, for then it 
would have been expressing itself freely and not curbing the expression 
of another. 

I am not saying that the law is always stingier than the profession 
in these matters. In the line of cases that extended the protection of 
the First Amendment to schoolteachers and high school and college 
students, more ground was yielded to academic freedom than the AAUP 
had traditionally been prepared to grant. Indeed, in some cases involv- 
ing academics, state and federal judges have refused to track the 1940 
Statement of Principles of Academic Freedom and Tenure in their 
decisions on the ground that its limiting phraseology would commit 
the constitutional sin of overvagueness or would be impermissibly 
restrictive under post-Sweezy constitutional rulings. 

Cases in which the courts greatly outdistance the profession bear 
special scrutiny. In my view, more can be learned about the basic 
differences between the mapmakers when the law is surpassingly gen- 
erous than when, by comparison, it stints. This is one reason why I 
have chosen to devote the rest of this Article to a discussion of Levin 
v. Harleston,* a case in which a federal district judge’s puristic reading 
of the First Amendment ran roughshod over time-honored professional 
constraints. The fact that the amicus brief of the AAUP paralleled the 
reasoning and sought the result reached by the judge in this case gives 
me another reason for dwelling on it. It allows me to confront what I 
have up to this point only hinted at—that the courts, when they are at 
their most libertarian, can induce the organized profession to desert its 
past. 

Michael Levin served as a tenured professor in the Department of 
Philosophy of the public City College for seventeen years, but he did 
not secure a place in the martyrology of academic freedom until several 
years ago, when he submitted to the New York Times for publication 
a letter on the subject of black criminality. This letter wound up with 
a provocative question: ‘‘Is discrimination against innocent whites 
[through affirmative-action programs] a tolerable price for insuring jobs 
for blacks, while discriminatory inconvenience for innocent blacks [the 
refusal of shopkeepers to admit suspicious-looking black males to their 
stores] is too high a price for reducing the risk of murder for white 
store owners?’’ Following that bit of epistolary electricity, he com- 
mented in a book review for an Australian journal that blacks did worse 
than whites in school and on IQ tests because on the average they were 
less intelligent than whites, and that the only way they could be helped 
to succeed would be by lowering standards. After this, he wrote a letter 
to the American Philosophical Association Proceedings, contending that 
white philosophers had no reason to say ‘‘mea culpa’ over the under- 
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representation of blacks in their field, because the science of psycho- 
metrics shows they cannot meet the intellectual demands of that field 
and would not be able to even if racial discrimination were eradicated. 
These opinions, and others of a similar nature vented on television and 
in the student newspaper, not only served to make Professor Levin 
notorious; they also made his classroom the target of raucous and 
intimidating disruptions by groups of black students whose leaders, 
though identified, were never disciplined by the Administration; the 
disruptions were to go on sporadically, unpunished and undeterred, 
for several years. In addition, Professor Levin was subjected to a series 
of anonymous anti-Semitic attacks, minor acts of arson and several 
death threats." 

To make my own judgments of these behaviors clear, let me say at 
once that I regard Professor Levin’s public depreciation of the intelli- 
gence of a racial group that makes up a large part of his college’s 
student body as insensitive, his categorical conclusions drawn from a 
very unsettled science far from his own field as both foolish and 
foolhardy, and his desire to broadcast his belittling simplifications 
through the mass media as a sign that he was spoiling for a fight. Let 
me add that I regard the disruptive, threatening, and sometimes violent 
behavior of the students as unconscionable, and the failure of the 
administration to take effective steps to stop it as cowardly and con- 
temptible. But, of course, to declare these judgments is not to settle 
the question of whether Levin’s speech was legally entitled to the 
protection of academic freedom or was professionally out of bounds. 

When it was first apprised of Professor Levin’s views on the subject 
of black intelligence, the Faculty Senate passed a resolution condemn- 
ing them as expressive of a degree of ‘‘racial prejudice’ that was 
‘‘foffensive to] our fundamental notions of human decency,’’ and City 
College President Harleston added that sentiments of this kind had no 
place on the City College campus.** The net effect of these statements 
was to make the anti-hereditarian school of intelligence analysis the 
official policy of the City College. But when President Harleston asked 
the Faculty Senate to appoint a committee to comment on the advisa- 
bility of taking disciplinary action, that body demurred, arguing that 
such a move would have a ‘“‘chilling effect.’’!® I pause to note an oddity: 
according to this voice of the profession on the campus, it did not 
lower the temperature of freedom when the Senate and the Adminis- 
tration compromised the neutrality of the institution by taking an official 
stand on a mooted public issue, but a veritable Ice Age threatened to 
descend if the representatives of the faculty had so much as pondered 
the possibility of advising that charges be filed against a colleague for 
what he said. These inconsistent concerns—inconsistent in their own 
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terms as well as with professional tradition—would find their way into 
the judge’s decision and into the AAUP amicus brief. 

Unable to gain faculty support for the project, the President appointed 
his own committee ‘‘to review the question of when speech both in 
and outside the classroom may go beyond the protection of academic 
freedom (and) become ‘conduct unbecoming a member of the faculty’”’’ 
(this professional term of art came from the collective bargaining con- 
tract). None of the members of the seven-person ad hoc committee was 
a member of the Philosophy Department.’”? This omission did not sit 
well with Professor Levin and his supporters, but it is not in my view 
a serious taint, since Professor Levin’s competence as a philosopher 
was not in question. Three members of the committee had signed a 
petition condemning Levin and their prejudgment was also much com- 
plained of, but in my view it would be like looking for caviar among 
the indigent to search, in a deeply divided academic community, for 
seven tablets that were completely blank. 

President Harleston, who never seemed to tire of appeasement, in- 
formed a group of students who occupied his building to protest ‘‘the 
continued presence’’ of Michael Levin on the faculty that he had just 
set up a committee to consider their demand; the impression he 
apparently left with them as they departed was that he and his com- 
mittee were on their side. I doubt that the President hoped that the ad 
hoc committee would hand him the ammunition he would need to 
attack the tenure of Professor Levin, but if he did, he was in for a 
disappointment, for his committee was not about to egg him on. 

The committee did declare that it would be ‘‘unprofessional’’ and 
‘‘inappropriate’’ for an instructor to make denigrating classroom com- 
ments about the ‘‘intellectual capability’ of a race, an ethnic group or 
a gender, since such comments, it held, had ‘‘a clear potential to 
undermine the learning environment and place students in academic 
jeopardy.’’'? What is more, it declared, that denigrating comments of 
this sort, even when made outside the classroom, could have a detri- 
mental effect on the performance of students in the labelled groups 
within, since once those students became aware of those views they 
were likely to suffer from what they took to be the low expectations of 
their instructor. Nevertheless, the committee counselled against insti- 
tuting disciplinary proceedings against Professor Levin, and the Presi- 
dent took its advice.2° Why did it not take a more martial stand? The 
committee’s stated reason was thoughtlessly libertarian: it suggested in 
a one-line sentence that the out-of-classroom utterances of professors 
were absolutely privileged, even if they were obnoxious.” I respectfully 
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submit that the committee acted politically: if it had urged disciplinary 
action against white Professor Levin, it could not have done less against 
black Leonard Jeffries, the chairman of the Black Studies Department, 
whose fulminations against Jews and whites had been gaining notoriety 
at the same time. Having, I presume, heart for two commotions, it felt 
that discretion was twice the better part of valor. 

I wish the committee had seen fit to consider each case on its merits 
and deigned to argue professionally. From all accounts, Professor Levin 
had taken great pains not to communicate his views on race differences 
to his students in the classroom; although his students might well have 
overheard these views in other contexts, I think his professional scruples 
in this regard did count in his favor. In addition, no formal complaint 
alleging unfairness against Professor Levin has ever been recorded by 
a student in all Levin’s many years of service; even if we grant that 
formal records are not always faithful copies of what takes place behind 
the closed doors of a classroom, this absolving blankness cannot be 
ignored. Finally, although the options he expressed as a citizen (given 
their second-hand quality and the vehicles used to broadcast them, I 
would not grace them by calling them the products of research) left 
much to be desired in the way of scientific poise and caution, no one 
could (or did) argue that they were expressed in so unmannerly a 
fashion as to constitute a breach of the 1940 Statement. On these 
grounds, I would have put his expression of these ideas squarely in 
the zone of professional protection, and would also have voted, as the 
committee did, not to proceed against Professor Levin. 

The ad hoc committee, however, did not stop there: after sparing 
Professor Levin, it sought to spare Professor Levin’s students. It en- 
dorsed a plan, already in effect, of allowing students in the latter’s 
required introductory course in philosophy to switch to a newly opened 
‘“‘parallel section’’ if they felt uncomfortable about being taught by 
someone with such ‘‘controversial views.’’ (In the letter informing 
students of this option, the Dean who set up the shadow section stated 
that he was aware of ‘‘no evidence suggesting that Professor Levin’s 
views on controversial matters have compromised his performance as 
an able teacher of Philosophy who is fair in his treatment of students’’). 
In the ensuing semesters, between one-third and one-half of the students 
who would have normally registered for Professor Levin’s course opted 
for the parallel section. Coming on top of everything else, this admin- 
istrative move, which he thought singled him out for attack on ideo- 
logical, not pedagogical, grounds, and caused his student rolls to 
shrink, impelled the professor to seek the protection of the federal 
courts pursuant to the civil-rights acts and the First and Fourteenth 
Amendments to the Constitution.?? 

Judge Kenneth Conboy, who conducted the trial without a jury, 
concluded that ‘‘the defendant college officials have sought to and did 
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punish [Professor Levin] in retaliation for and solely because of his 
expressed ideas, and that in so doing they have violated his constitu- 
tional rights and the civil rights laws of the United States.’’? Accord- 
ingly, the judge declared that the defendants were permanently enjoined 
from ‘‘commencing or threatening to commence any disciplinary pro- 
ceedings against, or other investigation of, Professor Michael Levin 
predicated solely upon his protected expression of ideas.’’?* He also 
enjoined the City College administration from ‘‘creating or maintaining 
the ‘shadow’ or ‘parallel’ section, if that too was predicated solely 
upon his protected expression of ideas.’’?5 In addition, the court granted 
Professor Levin permanent injunctive relief by ordering the Adminis- 
tration ‘‘to take reasonable steps to prevent disruption of [his] classes.’’ 
In my view, except for the last injunction, which despite its indifference 
to institutional autonomy seems amply justified by administrative re- 
missness, the court took a forward position on academic freedom that 
left the professional tradition not only in the rear but in the dust. 

Does it really offend the Constitution to so much as examine the 
question of whether faculty members’ utterances outside the classroom 
reflect on their professional fitness for their office? If it does, farewell 
the notion that rights entail responsibilities, that academic privilege 
should be wedded to conscientious conduct, and all the other classic 
maxims of professionalism. Does a public educational institution im- 
permissibly stigmatize an idea when it relaxes compulsory “attendance 
rules and lets students adverse to the bearer of that idea register for 
another instructor? To say ‘‘yes’’ is to go counter to professional 
instincts which demur at forcing students to pay a price for the aca- 
demic freedom of their teachers when an alternative, not all that 
threatening to academic freedom on its face, is at hand. 

It should be clearly understood that the issue is NOT whether speech 
that may possibly do harm to students should be suppressed. To agree 
to that would be to reinstate the ‘‘bad tendency’’ doctrine in First 
Amendment law, a doctrine we have done well over the years to have 
rejected. But in this case the speech itself was left unrestrained.”° Nor 
was the speaker told to take a walk if he wished to exercise his 
constitutional rights—the old perambulatory definition of academic 
freedom since happily overruled. The decision of the administration 
not to present charges against Professor Levin, though of course revo- 
cable as most decisions in life usually are, tells us that it did not flout 
the hard-won lesson that we must tolerate a good deal of audience 
discomfort for freedom’s sake. But surely this does not mean that, once 
the speech has been secured, the institution may not take cognizance 
of that audience discomfort and take steps to mitigate it. Only if one 





23. Id. at 898. 
24. Id. at 927. 
25. Id. 
26. Id. 





14 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 1 


also holds that freedom of expression overwhelms every other value— 
that the First Amendment exhausts all our concerns as professionals— 
can such a position be sustained. 

I have two short items to report and then I will be done. Item one: 
The City College appealed Judge Conboy’s decision and the AAUP, 
joining with the New York Civil Liberties Union, fully supported the 
lower court’s reasoning in an amicus brief that never brought into play 
the admonitions of the 1940 Statement. Sic transit gloria professionis? 
(The Court of Appeals for the Second Circuit agreed that Levin’s First 
Amendment rights had been violated, but held that Levin was entitled 
only to declaratory, not injunctive, relief with regard to disciplinary 
proceedings.?’) 

Item two: Leonard Jeffries was deposed as chairman of his department 
(though not stripped of his tenure) in the main because of his public 
statements, and he has threatened to sue. If I were his lawyer I would 
seek out Judge Conboy’s court.”® 
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department. See Jury awards demoted prof $400,000, CHICAGO TRIBUNE, May 19, 1993, at 
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THE RIGHTS OF RELIGIOUS ACADEMIC 
COMMUNITIES 


DouGLas LAYCOCK* 


Controversy continues over the right of governments and of academic 
associations to enforce the full secular scope of academic freedom at 
religiously affiliated universities. On many issues, but especially on 
this one, I am struck by the extraordinary gulf in understanding between 
most secular academics and most seriously religious citizens, including 
seriously religious academics. Sitting in the middle and talking to both 
sides, I have the sense that religious academics have some understand- 
ing of the secularists, maybe because they are exposed to so many more 
of them. But I also have the sense that many of the secularists have no 
understanding whatever of the believers. 


I. THE ROLE OF RELIGIOUS UNIVERSITIES 


Two aspects of most believers’ religious commitments are central to 
the role of religiously affiliated universities, and Judge Noonan’s article 
in this issue of THE JOURNAL OF COLLEGE AND UNIVERSITY LAw touches on 
both of them.’ First, for most believers, part of the individual exercise 
of religion is to form and join in communities of faith exercising the 
same religion. I do not think it matters whether we conceive of religious 
exercise as a group right or an individual right. I think it is both, as 
Judge Noonan has said. But even if one conceives of it only as an 





* Alice McKean Young Regents Chair in Law and Associate Dean for Research, The 
University of Texas Law School. This article was first presented at Tulane Law School’s 
Conference on Academic Freedom and Legal Education, April 4, 1992. The examples are 
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Edward Gaffney and Linda Mullenix for comments on an earlier draft. 
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at Brigham Young University, reprinted with BYU’s permission as an Appendix to this 
Article. Both this Article and the BYU Statement emphasize the dual commitments of 
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completed its work before it learned of this Article, and I had substantially completed 
the Article before I learned of their Statement. But intellectual priority is not in doubt: 
I have learned what I know about the commitments of religious academics by talking to 
religious academics at many schools over a period of years. I take more personal credit 
or responsibility for my argument that constitutional law and academic associations 
should respect the religious liberty of the institutions that religious academics create. 
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individual right, part of that individual right is the right to form a 
religious community. 

Second, most serious believers believe that the religious aspects of 
their lives cannot be segregated or isolated from the other aspects of 
their lives. They believe that their religious commitments are relevant 
to their other roles. They reject the model of religion as something 
private, reserved for Sunday morning or Friday night, and irrelevant 
to the rest of the week. 

Thomas Shaffer? and others* have created a serious literature on what 
it means to be a Christian lawyer or a Christian law teacher. It is a 
sophisticated and nuanced literature. Of course there are religious 
polemicists and absolutists, but little of this literature is in that genre. 
Most religious law teachers recognize that their roles sometimes conflict 
—that they owe duties to students, colleagues, clients, and employers, 
many of whom do not share their religious commitments. If there is 
an absolutist position in this debate, it is the position of many secular 
academics that every institution must follow exactly the same rules 
with no exceptions, however minor. 

The combined effect of the commitment to religious communities and 
the commitment to integrate religion with all aspects of life is that 
some of the religious individuals in academia will be attracted to 
religiously affiliated institutions of higher education. That is true for 
law teachers as well as for faculty in other disciplines. Their religion 
is important to their understanding of law, to their conduct as lawyers, 
and to their conduct as law teachers. Given the opportunity, many 
religious law teachers would pursue that interaction in a like-minded 
community. 

It follows that schools such as Brigham Young, Notre Dame, Baylor, 
Pepperdine, Valparaiso, and Cardozo are, in significant part, exercises 
of religion. Each of them is a faith community in pursuit of a common 
project. The nature of that community is both religious and academic, 
and the balance between the two commitments is both delicate and 
precarious. If the school becomes wholly religious, it will lose its 
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academic standing, and if it becomes wholly academic, it will no longer 
be religious. The difficulty of maintaining the balance is illustrated by 
the very large number of American schools that have failed to maintain 
the balance. Examples include Harvard, Yale, Chicago, Northwestern, 
Vanderbilt, Boston University, and Southern Methodist. Some of these 
schools retain vestiges of their original religious commitment, perhaps 
more than an outside observer can see, but none of them appear to 
remain religious institutions in any sense that affects the daily lives of 
students and faculty. There are other religious universities that are not 
so obviously secularized but seem well along the way, where some 
students and faculty complain that the religious element has become 
too attenuated.‘ 

But a few institutions have successfully maintained a community that 
is both seriously religious and seriously academic. I want to provide 
some feel for the role that these institutions play in the lives of religious 
academics. To do that, I will do something that is not my usual style, 
but is the style of other legal academics these days. I will tell some 
stories about the importance of these communities to individuals. Some 
of the stories involve law professors; some involve professors in other 
disciplines. 

I will start with another discipline. This professor is a blue-chip All- 
America scholar. She publishes prize-winning books. She is a member 
of the most exclusive research association in her discipline. She advises 
the federal government at the highest levels in her discipline. She wins 
teaching awards. She has held important administrative positions and 
served on key committees; she is trusted and respected by her col- 
leagues. She has obviously belied the prediction of her dissertation 
supervisor, who told her that she could not be good in her academic 
discipline and also be a good Catholic. 

She is at an elite public institution, but she often wishes she were 
at Notre Dame. Notre Dame is quite respectable in her field, but not so 
prestigious as the school where she is now. But she says: 


When I’m at Notre Dame, I’m a whole person again. When I’m at 
Notre Dame, I don’t have to suppress the most important part of 
my life and conceal it from my colleagues. When I’m at Notre 
Dame, there is a community that I’m comfortable with and that I 
can relate to. 
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SECULARIZATION OF THE ACADEMY (George M. Marsden & Bradley J. Longfield, eds., 1993). 
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If Notre Dame made an offer, and if she were not tied down by family 
obligations, she would sacrifice the prestige and move in a minute. 

My second story deals with another highly successful teacher and 
scholar, an Episcopalian teaching at an elite public law school. Epis- 
copalians are not a denomination usually thought to be alienated from 
elite American culture. Episcopalians are sometimes derided by con- 
servatives as not religious enough to count.’ This law teacher once said 
to me: 


I get so tired of the pervasive commitment to secularism in this 
place. There are things you cannot say. There are things that make 
perfect sense to say at church that make no sense to say in this 
law school—that no one would say in this law school. 


The third and fourth stories involve the same analogy. I have heard 
it twice, from sources in different parts of the country; I suspect it has 
circulated widely among religious academics. One of my sources is an 
evangelical Protestant teaching at a non-elite religious law school, who 
quotes a friend teaching in some unidentified state law school. The 
friend contemplates what would happen if he were ever to say in a 
faculty meeting, ‘‘This is a difficult issue. Let’s meet again in two days. 
I want to pray about this before I vote.’’ My other source is a member 
of a small Protestant denomination, who teaches in another discipline 
at an elite private school. He describes the reaction when he actually 
did say, in a seminar on ethical issucs, that Christian theologians had 
said something about the issue under discussion. 

The law professor imagining the reaction, and the other professor 
reporting the actual reaction, both use the same analogy. ‘‘It would be 
(It was) as though I had farted.’’ The only response to such inappro- 
priate behavior is to silently ignore it, and to go on as if nothing had 
happened. 

Three of these stories are about concealment—about hiding a central 
part of one’s identity from scholarly colleagues. They are like the stories 
of gays and lesbians who are still in the closet. The last story—the 
professor who spoke up at the ethics seminar—is a story of coming out 
of the closet. The response did not make him glad that he had come 
out. These stories help illustrate the unadorned conclusion of a fifth 
informant, a scholar with two Ivy League degrees who is now teaching 
at a school with strong religious commitments. He says one reason for 
joining that faculty was that, given what he wanted to work on, his 
academic freedom would be better protected there than at any secular 
school of comparable quality.® 





5. See Richard Brookhiser, Are There Episcopalians in Fox Holes? What in Heaven’s 
Name Is Happening to the Episcopal Church?, NATIONAL REviEw, July 29, 1991, at 24. 
6. Cf. Bishop v. Aranov, 926 F.2d 1066 (11th Cir. 1991), cert. denied, 112 S. Ct. 
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All these informants are people who feel the need for the kind of 
combined religious and academic community that only a place like 
Brigham Young or Baylor or Notre Dame or Cardozo can provide. There 
are very few of those places left. The ones that remain cannot survive 
without careful nurturing of the balance between their religious com- 
mitments and their academic commitments. A larger number of small 
undergraduate colleges have maintained serious religious and academic 
teaching commitments, without much in the way of research programs 
or academic prestige, and we have data on the practices of these 
schools.” They perform a valuable function, but they are usually not 
an option for scholars committed to research. 


II. CONSTITUTIONALLY PROTECTED LIMITS ON ACADEMIC FREEDOM 


Much of the nurturing of a religious university’s dual commitments 
will be informal. It will be social and communal. It will be wholly 
consistent with the most rigorous understanding of academic freedom. 
But at least some of that nurturing must depart from the conceptions 
of academic freedom that we apply in secular institutions. 

At the very least, these schools must indulge a hiring preference. 
They must be free to take into account their need to maintain the 
necessary core of Catholic faculty or Mormon faculty or whatever. Given 
the realities of the teaching market, they will get plenty of applications 
from non-Catholics, from non-Mormons, from peop!2 who are not 
attracted to the institution but want some teaching job somewhere. 
Some of these applicants, if hired, will be committed to changing the 
institution, committed to turning Notre Dame or Baylor into North- 
western or Vanderbilt. The institution has to be able to take account of 
the religious part of its needs at the hiring stage. 

The problem is not that religious ideas cannot survive in competition 
with secular ideas.* Religious ideas have always seemed compellingly 





3026 (1992) (university forbade ‘‘1) the interjection of religious beliefs and/or preferences 
during instructional time periods, and 2) the optional classes where a ‘Christian Per- 
spective’ of an academic topic is delivered.’’ Id. at 1069). A survey of very small 
evangelical colleges affiliated with the Christian College Coalition also found a widespread 
view that ‘‘freedom for faculty members to view data within Christian assumptions and 
to witness (non-coercively) to Christian commitments’’ would be restricted at many 
secular institutions of higher education. Barry L. Callen, Faculty Academic Freedom in 
Member Institutions of the Christian College Coalition 135 (1983) (Unpublished, D.Ed. 
dissertation, Indiana University). 

7. See EDWARD MCGLYNN GAFFNEY, JR. & PHILIP R. Moots, GOVERNMENT AND CAMPUS: 
FEDERAL REGULATION OF RELIGIOUSLY AFFILIATED HIGHER EDUCATION 8-10 (1982). Gaffney & 
Moots report a 1978 survey of religiously affiliated colleges and universities. The survey 
was sent to 801 schools, of whom 226 responded, from which sixteen seminaries and 
bible colleges were eliminated. Thus, the data reflect the responses of 210 schools offering 
education in secular subjects. Only twenty-eight of these schools had more than 3000 
students, and only six of those had more than 7500 students. Other data from this survey 
is reported infra notes 9 and 39. 

8. See Judith Jarvis Thomson and Matthew W. Finkin, Academic Freedom and 
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true to some and incomprehensible to others, and that is unlikely to 
change. The religious minority among academics is in no danger of 
disappearing. But religious universities cannot survive if the religious 
individuals are scattered randomly among all the faculties. To gather 
a critical mass of religious academics in a single community, the 
institution must take account of religious commitment in hiring. At 
least as of fifteen years ago, most religiously affiliated colleges and 
universities reported religious preferences in hiring for at least some 
faculty positions, and nearly half reported such preferences for all 
faculty positions.° 

Limitations on the academic freedom of incumbent faculty are far 
more controversial both within and without religious universities, and 
for that reason they are rarely imposed, especially in institutions that 
take their academic commitments seriously. But all religiously affiliated 
institutions must have the constitutional right to interfere with the 
academic freedom of their incumbent faculty. The rare cases in which 
it is thought necessary to exercise this right usually arise in theology 
departments; I do not know a single example that has actually arisen 
in a law school. There is an actual dispute in law schools over codes 
of moral behavior, triggered when the Association of American Law 
Schools repealed the religious exemption from the ban on discrimina- 
tion on the basis of sexual orientation.’ But even this so far appears 
to be a passionate argument over principle and policy; I know of no 
disputes over actual anplication of the competing principles. 

Even so, genuine academic-freedom controversies are at least imagi- 
nable, even in law schools and even with respect to teaching and 
writing that is clearly within the usual scope of academic freedom. 
There may be issues of intense religious commitment and deep symbolic 
importance, with respect to which the self-definition of the community 
requires unanimity or at least acquiescence among faculty and admin- 
istrators. With respect to these few issues, a faculty member who 
actively disagrees will have to move elsewhere. For example, I do not 
think we can expect, in the name of academic freedom, that a faculty 
member at Notre Dame can litigate law-reform abortion cases on the 





Church Related Higher Education: A Reply to Professor McConnell, FREEDOM AND TENURE 
IN THE ACADEMY 419, 421 (William W. Van Alstyne, ed.) (1993), for this misunderstanding 
of the need for limitations on academic freedom. The article to which Thompson and 
Finkin are replying was quite clear that its principal concern about survival of religious 
institutions was the risk of random distribution of faculty among institutions. Michael 
W. McConnell, Academic Freedom in Religious Colleges and Universities, 53 Law & 
ConTEMP. Pross. No. 3 at 303, 313 (Summer 1990). 
9. GAFFNEY & Moots, supra note 7, at 34. 

10. See Ass’n Am. Law Schools Exec. Comm. Reg. 6-17 {available from the Associ- 
ation). For earlier examples, see Carl S. Hawkins, Accreditation of Church-Related Law 
Schools, 32 J. LEGAL Epuc. 172, 174-75, 179-81 (1982); Sanford H. Kadish, Church-Related 
Law Schools: Academic Values and Deference to Religion, 32 J. LEGAL Epuc. 161, 163, 
169 (1982). 
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pro-choice side. It is entirely appropriate for academics to be involved 
in the abortion issue on either side. But it is also entirely appropriate 
for Notre Dame to say that its faculty cannot use Notre Dame as a 
platform for abortion rights, or commit Notre Dame’s name and facilities 
to pro-choice activism. I suspect that Cardozo would face similar prob- 
lems of institutional identity if it had a faculty member writing that 
the Holocaust was a legitimate response to provocation or disloyalty. 

In the extreme case, a religious university must have the legal right 
to discharge such a faculty member, even one with tenure. Obviously, 
such a discharge imposes hardship on the faculty member, and the 
institution would be aware of that. It is nearly as obvious that such a 
discharge imposes serious costs on the institution. An institution that 
wants any respect for the academic part of its mission will be extraor- 
dinarily reluctant to restrict the academic freedom of its faculty. Both 
faculty and administration must know that they will pay an enormous 
price in terms of the respect of their peers at other institutions, and in 
terms of their capacity to recruit new faculty. Catholic University will 
pay for years in the academic marketplace for its decision to restrict 
Father Curran’s teaching.’! There are enormous incentives not to impose 
any sanction likely to come to public notice. 

If, notwithstanding these costs, Notre Dame were to decide that as a 
matter of self-definition, as a matter of keeping faith with parents who 
want a Catholic education for their children, or for whatever reasons 
that might arise within the Notre Dame community—if Notre Dame 
were to decide that it simply cannot retain a faculty member leading 
the pro-choice movement, the state and the larger academic community 
would have to respect Notre Dame’s right to act on that decision. I do 
not know what Notre Dame would actually decide in such a case; I am 
confident only that there would be sharp debate within the Notre Dame 
community. Most religious universities proclaim their commitment to 
academic freedom, but if in the extreme case they found it necessary 
to make an exception for religious reasons, the Free Exercise Clause 
should protect them. If an academically respectable school denies or 
revokes tenure over a religious issue, the very fact that a good school 
would do it is powerful evidence that the issue is of supreme importance 
to the school. I would defend their right to do it, just as I defended 
Catholic University’s right to act in the case of Father Curran.?? 

When I say the religious university has a right to discharge in these 
situations, I mean that legislatures, judges, administrative agencies, and 
accreditation authorities are constitutionally precluded from imposing 
sanctions on the institution, or ordering reinstatement of the faculty 





11. For accounts of this controversy, see The Catholic University of America, 75 
Academe No. 5 at 27 (Sept.-Oct. 1989); for the legal resolution, see Curran v. Catholic 
University, No. 1562-87 (D.C. Sup’r Ct. 1989). 

12. Douglas Laycock & Susan E. Waelbroeck, Academic Freedom and the Free Exercise 
of Religion, 66 Tex. L. REv. 1455 (1988). 
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member, or awarding compensation to the faculty member, on the basis 
of any alleged duty imposed on the institution from the outside. The 
only sanction I would permit is a suit for breach of contract if the 
institution had entered into a contract that was clearly written to be 
enforced in a secular court.’ 

I have been told that it is an extreme position to say that Notre Dame 
could fire a tenured faculty member. But that comment simply high- 
lights the gulf between secular and religious understandings of religious 
institutions. The extreme position is to say that Notre Dame can be 
forced by legal sanction to retain and support the work of a faculty 
member leading the pro-choice movement, or that Catholic University 
could be forced to retain and support the work of a dissident theologian. 
The Constitution protects the free exercise of religion from state inter- 
ference; it does not protect the right of religious dissenters to use the 
name and facilities of religious institutions. 

The examples I have offered do not exhaust the possible conflicts 
between religious values and academic or other important secular 
values. If religious universities are free to discipline or exclude sexually 
active gays and lesbians, as religious law schools contend in their 
current dispute with the AALS, why can they not forbid interracial 
dating or exclude African-Americans altogether? Fortunately, very few 
universities with religious affiliations, and none with both religious 
affiliations and even a pretense to intellectual quality, claim a right to 
discriminate on the basis of race or sex. We have a real issue with 
respect to sexual orientation at a small number of seriously religious 
high-quality schools. But I know of no issue at such schools with 
respect to race or sex. 

We may have the problem at fringe schools. What should we do 
about it? If the school is a religious institution, and if religious insti- 
tutions can discriminate on the basis of religion or sexual morality, 
then does it follow that they can act on their religious commitments 
with respect to anything else, even including discrimination on the 
basis of race? I have argued that they can, so long as they remain 
pervasively religious enclaves and do not take over a significant part 
of the function of public education.** But that is not the law, there is 





13. This distinction is elaborated id. at 1467-73. The distinction between outside 
regulation and internal contract follows from a more basic point that I may have assumed 
without sufficient elaboration. Michael McConnell did elaborate the point, in an unpub- 
lished response to Thomson & Finkin, supra note 8: 

Professors Thomson and Finkin concede the value of religiously distinctive 
institutions of higher learning, but deny that ‘‘it conduces to the common good 
that they continue to exist at the cost of using coercion.’’ (Citing id. at 423, 
425-26, 429.) But who is coercing whom? A religious college is a voluntary 
institution, formed by like-minded scholars, benefactors, and students for the 
pursuit of knowledge within a particular tradition of thought. No one coerces 
anyone to join. Internal enforcement of the rules of a voluntary association is 
not ‘‘coercion.’’ It more closely resembles freedom of contract. 

14. Douglas Laycock, Tax Exemption for Racially Discriminatory Religious Discrim- 
inatory Schools, 60 Tex. L. Rev. 259 (1982). 
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no apparent support for changing the law, and it is clear that we can 
distinguish race from homosexuality in defensible ways if we choose 
to do so. 

The Supreme Court said in Bob Jones University v. United States 
that the interest in racial equality in education is a compelling interest 
that overrides any free-exercise right.** That was before the Court largely 
repealed the Free Exercise Clause in Employment Division v. Smith.** 
The nation can choose to accept the holding in Bob Jones and put race 
in a special category. As a polity we may want to say that race is 
special even for free-exercise issues, because race in this country has a 
special history, because we suspect that many religious claims about 
race are insincere anyway, and because even sincere beliefs in racial 
discrimination are less central to most religious traditions than theology 
or sexual morality. If that is what the polity believes, we can draw a 
line and explain it in terms of compelling interest, as the Supreme 
Court did in Bob Jones.’”? The line would even be a bright line: the 
Free Exercise Clause does not protect racial discrimination in educa- 
tional institutions. Period. 

Religious limitations on academic freedom may also have implications 
for teaching. Could a religious law school direct that certain cases not 
be taught, or that they be taught in certain ways? I am reluctant to say 
that a school could direct that cases not be taught, because withholding 
information that is part of a professional education moves the school 
into the realm of educational malpractice much more quickly than 
adhering to a religious worldview. Moreover, I cannot imagine any 
religious law school doing so, however weak or strong it might be 
academically. Religiously committed law schools have every reason not 
to let their students be surprised by a ‘‘bad’’ case the first time someone 
cites it against them. 

But let us assume the unimaginable, that a religious law school has 
a short list of cases that its faculty is forbidden to assign. So what? 
There is no case that the accreditation authorities require every law 
student in America to be taught, and I doubt there is any case that 





15. 461 U.S. 574, 602-04, 103 S. Ct. 2017 (1983). 

16. 494 U.S. 872, 110 S. Ct. 1595 (1990). For criticism of Smith, see James D. Gordon 
Ill, Free Exercise on the Mountaintop, 79 CAL. L. REv. 91 (1991); Michael W. McConnell, 
Free Exercise Revisionism and the Smith Decision, 57 U. Cui. L. Rev. 1109 (1990); 
Douglas Laycock, The Remnants of Free Exercise, 1990 Sup. Cr. Rev. 1. For a defense 
of Smith’s holding (but not of the opinion), see William P. Marshall, In Defense of Smith 
and Free Exercise Revisionism, 58 U. Cut. L. REv. 308 (1991). See also Michael W. 
McConnell, A Response to Professor Marshall, 58 U. Cui. L. REv. 329 (1991). 

17. I do not mean to imply that religious centrality is a threshold to any protection 
of free exercise. But I do believe that the compelling interest test is a form of balancing, 
with the scales tilted heavily against the government, and that the centrality of a religious 
practice is relevant to the balance. Laycock, supra note 16, at 31-33. What the compelling 
interest test should require is that the government interest in regulating religion com- 


pellingly outweigh the resulting burden on religion, whatever the magnitude of that 
burden. 





24 JOURNAL OF COLLEGE AND UNIVERSITY LAW fVol. 20, No. 1 


every law student in America actually is taught. I graduated from The 
University of Chicago Law School without being assigned to read 
Marbury v. Madison,** Hawkins v. McGee," or Pierson v. Post.?° The 
University of Texas Law School is about to begin graduating one 
hundred students per year to whom Marbury was never assigned;7' it 
has long graduated a substantial number to whom Roe v. Wade was 
never assigned.?? 

If an idiosyncratic instructor omits a case that most of us think is 
central to a course, the conventional wisdom is to defend the instruc- 
tor’s academic freedom. The conventional wisdom does not change 
much if the instructor is teaching the only section of a required course. 
Colleagues might intervene in a sufficiently extreme case, but the 
accreditation authorities would not. If an individual instructor can 
withhold the case from the whole student body without attracting the 
attention of the accreditation authorities, it is hard to see why a religious 
law school cannot do so as a matter of institutional policy. 

I think it far easier to conclude that a religious school could direct 
that certain cases be taught in particular ways that reflect the school’s 
religious commitments. For example, a religious law school could direct 
its faculty that, when they teach Roe v. Wade, they have to teach that 
the sponsoring church believes the case is wrong, and they have to 
make sure their students understand the arguments supporting that 
belief. Teaching that Roe is wrong is not like teaching that the earth 
is flat; it is not merely a religious view; it is not a view inconsistent 
with a professional education. Having the institution rather than indi- 





18. 5 U.S. (1 Cranch) 137 (1803). Marbury was a staple of Constitutional Law I; my 
classmates who took the course spent seven weeks on it—on a quarter system where 
class lasted only ten weeks. But I took Constitutional Law II and III and skipped 
Constitutional Law I. No constitutional law course was required at Chicago. 

19. 146 A. 641 (N.H. 1929). This case appeared in the casebook used at Chicago in 
1970, but the damages issue that is the staple introduction to Contracts had been edited 
out. FRIEDRICH KESSLER & GRANT GILMORE, CONTRACTS: CASES AND MATERIALS 111-12 (2d ed. 
1970). To the best of my recollection, the part that remained was not assigned. 

20. 3 Cai. R. 175 (N.Y. Sup. Ct. 1805). This staple of first-year property casebooks 
is not mentioned in the casebook used at Chicago in 1970. ALLISON DUNHAM, MODERN 
REAL EsTaATz TRANSACTIONS: CASES AND MATERIALS (2d ed. 1958). I learned nothing of 
personal property, takings, or future interests; I was later shocked to learn that first-year 
students at Texas and many other law schools learn nothing of mortgages or the recording 
system. 

21. My colleague Sanford Levinson has decided not to assign Marbury in his section 
of Constitutional Law I. The hundred students randomly assigned to his section are 
unlikely to read the case elsewhere in the curriculum. 

22. Roe v. Wade, 410 U.S. 113, 93 S. Ct. 705 (1973), is taught by two of the six 
faculty who most often teach the five sections of Constitutional Law I. All students must 
elect an additional constitutional law course, but many options are available. Students 
who elect a course in free speech or equal protection are unlikely to encounter Roe 
unless they got it in Constitutional Law I. I assume that Roe was the principal example 
Professor Hodes had in mind when he first asked this question about omitting cases for 
religious reasons. 
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vidual faculty make pedagogical choices is not in my view a good way 
to run a law school, but I would not withhold accreditation. 

My standard for withholding accreditation for religiously-motivated 
policies is pretty simple. The standard should not be whether these 
religious law schools, because of their religious commitments, have 
departed from the norms we uphold for most of our institutions. The 
standard should be: have these schools departed in such a way that 
the education actually delivered is worse than that delivered at the 
worst secular law school that is currently accredited? 

There were audible gasps in the room when I said that to an audience 
of officials of academic associations. Those gasps are significant. The 
gaspers know that we are not talking about quality of education in any 
of these disputes. The gaspers know that many of these religious schools 
have a long way to fall before their legal education would be at all 
comparable to that of the worst secular schools already accredited. 
There are a lot of weak schools, schools without adequate resources, 
schools that lose most of the good applicants to stronger competitors, 
schools that for whatever reason cannot deliver a legal education the 
accreditors consider excellent, or that cannot even meet all the formal 
accreditation standards. But the reasons for their failure are secular, 
and academics tend to be tolerant of secular failings. Perhaps more 
important, the authorities believe that these schools are incapable of 
substantial improvement, at least in the short term. If compliance is 
impossible, then coercion to comply is futile, and it would be imprac- 
tical to disaccredit all the schools in such situations. 

But academics are not so tolerant of religious institutions. More 
important, the authorities believe that religious schools could comply 
by making what seems to the authorities only a modest departure from 
religious commitments. Because compliance is physically possible, co- 
ercion seems feasible. So it has seemed to religious persecutors through 
the ages. But if the authorities are coercing religious schools to abandon 
their religious commitments, they must have a compelling governmental 
interest.2? I do not think they can begin to argue about a plausible 
compelling interest until the quality of education falls below that of 
the weakest secular schools. 

What the authorities say, sometimes explicitly and always in effect, 
is that the religious schools have to compromise, i.e., that they have 
to compromise their religious commitments. They can keep their relig- 
ious commitment so long as it does not interfere with our secular 
standards, but they cannot depart from our secular standards in any 
way. That is no compromise at all. The secular authorities will com- 
promise by letting religious schools exist if they submit to all the 
secular authorities’ demands. 





23. Even after Employment Div., Or. Dep’t of Human Res. v. Smith, 494 U.S. 872, 
110 S. Ct. 1595 (1990). See infra note 27 and accompanying text. 
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The compromise already in place, which the secular side should 
happily accept, is that the secular side controls 97% or so of the 
institutions. Can the three percent have some existence of their own? 
Can the three percent strike their own balance of religious and academic 
commitments? Or is the secular model so absolutist that it cannot 
tolerate a three percent minority with a different solution? That is the 
issue. 

In these debates about academic freedom in religious institutions, I 
sense from many on the secular side hostility to the very nature of 
these institutions. Hostility is frequently expressed with respect to the 
two commitments with which I began, the commitments to religious 
community and to integration of religion with the whole person. The 
secular regulator often says something like: ‘‘Of course I respect your 
religious liberty, but this is not a religious institution. This is a law 
school.’’ Such a regulator rejects the claim that there can be such a 
thing as a religious law school, and therefore implicitly rejects the view 
that religion can be integrated with the rest of one’s life in a communal 
enterprise. 

These rejections of basic religious commitments are often corollaries 
of what is not spoken, which is a tendency to reject religious faith 
outright as an incomprehensible survival of superstition.7* But let us 
give our hypothetical regulator the benefit of the doubt and assume 
that she genuinely is not hostiie to religion in what she conceives to 
be its proper place. She simply believes that controlling a law school 
is not the proper place. She says in complete good faith that you can 
practice your religion, but not communally and at the same time 
integrated with your work as a legal scholar. That is equivalent to 
saying: ‘‘You cannot practice your religion as you understand it. Rather, 
you can practice it only as I think I would understand it, if I understood 
it at all.’’ That is not much of a concession to the free exercise of 
religion.?5 

Secular academics are obviously free to disagree about the benefits 
of maintaining institutions that are both religious and academic. The 
AALS and the American Association of University Professors are en- 
tirely within their rights to issue statements regretting the limitations 
on academic freedom at religious universities, and alerting potential 
students and faculty to those limitations. They can put the warning in 





24. See, e.g., Suzanna Sherry, Outlaw Blues, 87 MicuH. L. REv. 1418, 1427 (1989) 
(reviewing MARK TUSHNET, RED, WHITE, AND BLUE: A CRITICAL ANALYSIS OF CONSTITUTIONAL 
Law (1988)) (‘‘divine revelation and biblical literalism are irrational superstitious non- 
sense’’); Tony Pasquarello, Humanism’s Thorn: The Case of the Bright Believers, 13 FREE 
INquirY 1 at 38, 39 (Winter 1992/93) (‘‘And there lies our dilemma—that nasty set of 
incompatible propositions: 1. There are bright believers. 2. Bright people don’t believe 
nonsense. 3. Traditional theism is nonsense.’’). 

25. For an example of this sort of argument, see Thompson & Finkin, supra note 8, 
at 425 n.23 (arguing that no religious community needs colleges and universities, because 
some religious communities do not have them). 
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terms that are respectful and tolerant, or vociferous and hostile, or even 
vicious and hateful. They too are entitled to the full protections of the 
First Amendment. 

I would not suggest that they minimize their fundamental policy 
disagreement with religious limitations on academic freedom, or any 
of their other disagreements with religion. Those disagreements are 
important. But I think they would do well to put their disagreements 
in as tolerant and nonjudgmental a fashion as possible. One of the 
things we should have learned from the history of religious conflict is 
that however vigorous our religious disagreements, it is important to 
the welfare of the whole society that we contain those disagreements, 
that we respect other religious traditions even when we disagree, and 
even when we are trying to limit what we perceive to be the pernicious 
consequences of some of those traditions. Intense condemnation of 
religious minorities flares quickly into persecution, even in this coun- 
try.26 

My legal claim is only that it is unlawful to go beyond statements 
of disapproval and invoke the power of the state to coerce compliance 
to secular norms of academic freedom. If a religious school were to be 
threatened with disaccreditation because of its religious preference in 
hiring, or because it shut down the abortion-rights clinic, the threat 
would violate the Constitution. Even under Smith, this should be a 
hybrid right, involving the institution’s rights of free exercise, free 
speech, and religious education of the young.” I agree with Judge 
Noonan that we should not have to talk about it as a hybrid. But at 
‘the moment, that is the way legal doctrine requires it to be argued. 

Even if the religious university’s claim were not a hybrid claim and 
Smith deprived the religious schools of all constitutional protection, 
that should not free the AALS or the AAUP to coerce religious schools. 
Religious liberty as understood by the AALS or the AAUP should not 
be limited to religious liberty as understood by Justice Scalia or Chief 
Justice Rehnquist.2® The AALS and the AAUP do not take the Supreme 
Court’s word for any other form of liberty. They do not believe that 
free-speech rights for public employees are properly limited by Connick 
v. Myers”? to matters ‘‘of public concern.’’*° And if the Supreme Court 





26. See Laycock, supra note 16, at 59-68. 

27. See Employment Div., Or. Dep’t of Human Res. v. Smith, 494 U.S. 872, 881-82, 
110 S. Ct. 1595, 1600 (1990); cf. People v. DeJorge, 1993 Westlaw 206470, *3+n.27 
(Mich, May 25, 1993) (finding hybrid free-exercise right to educate children at home 
with uncertified teachers). 

28. The argument that the AAUP should take the Supreme Court’s word for the scope 
of religious liberty is made in Thompson & Finkin, supra note 8, at 425. 

29. 461 U.S. 138, 103 S. Ct. 1684 (1983). For criticism of the case and its application 
to academic freedom, see Matthew W. Finkin, Intramural Speech, Academic Freedom, 
and the First Amendment, 66 Tex. L. REv. 1323 (1988). 

30. For general analysis and criticism of the public concern doctrine, see Cynthia L. 
Estlund, Speech on Matters of Public Concern: The Perils of an Emerging First Amendment 
Category, 59 Geo. Wasu. L. REv. 1 (1990). 
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were ever to say, as the Eleventh Circuit recently said in Bishop v. 
Aranov,*' that academic freedom in the public-university classroom is 
not a First Amendment right at all, because faculty are just agents of 
the state, the AAUP and the AALS would not accept that for a minute. 
We are equally obliged to make up our own minds about a proper 
conception of religious liberty. Moreover, our views on religious liberty 
should not be distorted by our views on religion. A central point of 
religious liberty is to reduce the effect of disagreements about religion. 

Once the religious commitments of the individuals who form reli- 
giously affiliated law schools are understood, it follows that those laws 
schools are an exercise of religion, and that the operation of those 
schools is within the proper scope of religious liberty for the religious- 
academic communities that constitute them. The academic community 
should respect religious liberty even if the Supreme Court does not 
force it to do so. 


III. THE PROBLEM OF NOTICE 


Even for readers who accept everything I have said, an important 
collateral issue remains. Do religious universities have either a legal or 
moral duty to warn potential faculty of religious restrictions on aca- 
demic freedom? 


In its 1940 Statement of Principles, the AAUP recognized that relig- 


ious commitments might require limitations on academic freedom, but 
it insisted that these limitations should be fully disclosed in advance.*? 
Subsequent AAUP statements have attempted to interpret away this 
exception, which is commonly referred to as the ‘‘limitations clause.’’ 
A 1970 interpretation asserted that ‘‘[mJjost church-related institutions 
no longer need or desire the departure from the principle of academic 
freedom implied in the 1940 Statement, and we do not now endorse 
such a departure.’’*? A 1988 subcommittee announced that institutions 
that invoke the limitations clause forfeit ‘‘the moral right to proclaim 





31. 926 F.2d 1066 (11th Cir. 1991), cert. denied, 112 S. Ct. 3026 (1992). 

32. American Ass’n of Univ. Professors & Association of Am. Colleges, Statement of 
Principles on Academic Freedom and Tenure (1940), in AMERICAN Ass’N OF UNIV. PRo- 
FESSORS, POLICY DOCUMENTS & REPORTS 3 (1990) (‘‘Limitations of academic freedom because 
of religious or other aims of the institution should be clearly stated in writing at the 
time of the appointment.’’). This important document is reprinted in 53 Law & CONTEMP. 
Pross. No. 3 at 407 (Summer 1990) (Appendix B to Symposium on Freedom and Tenure 
in the Academy: The Fiftieth Anniversary of the 1940 Statement of Principles). 

33. American Ass’n of Univ. Professors, 1970 Interpretive Comments, in Policies, 
Documents & Reports, supra note 32, at 6. This statement about the desires of church- 
related schools was written by Professor Sanford Kadish, who never taught in such a 
school and admitted that he had not consulted broadly with the leadership of such 
schools. Conversation between Sanford Kadish and Edward McGlynn Gaffney, summa- 
rized in letter from Gaffney to Douglas Laycock, December 20, 1992 (copy on file with 
author). Not surprisingly, small evangelical colleges disagree with Kadish’s generaliza- 
tion. Callen, supra note 6, at 134-35. 
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themselves as authentic seats of higher learning.’’** The full committee 
on academic freedom rejected this report, and voted instead that in- 
voking the clause ‘‘does not relieve an institution of its obligation to 
afford academic freedom as called for in the 1940 Statement.’’*> In 
subsequent commentary, the committee’s chair reported his view that 
this report held schools invoking the limitations clause to the same 
standards of full academic freedom as any school not invoking the 
clause, but that a majority of his committee described the report as a 
tautology that begged all questions.** Michael McConnell reads recent 
AAUP reports censuring religious institutions as de facto repudiation 
of the limitations clause and of any recognition of the needs of religious 
universities, whatever the ambiguity of the AAUP’s formal statements.*” 

Whatever its view of the merits of the limitations clause, the AAUP 
presumably still believes that religious schools that limit academic 
freedom should disclose in advance. Ironically, by purporting to expel 
from the academic community any school that invokes the limitations 
clause, or to deprive schools of any benefit even when they invoke it, 
the AAUP ensures that few academically serious universities will ever 
disclose potential limits on academic freedom. The most notable ex- 
ception is Brigham Young, which has recently completed a courageous 
effort to state as carefully as possible the limitations on academic 
freedom necessary to its mission.** Smaller, less prestigious colleges 
are more likely to state formal limits on academic freedom,** but there 





34. Subcommittee of Committee A, The ‘‘Limitations’’ Clause In The 1940 Statement 
of Principles, 74 Academe No. 5 at 52, 55 (Sept.-Oct. 1988). 

35. Report of Committee A 1988-89, 75 Academe No. 5 at 49, 54 (Sept.-Oct. 1988). 

36. Id. 

37. McConnell, supra note 8, at 311. 

38. Statement on Academic Freedom at Brigham Young University (1992) (reprinted 
as Appendix to this Article). 

39. About a third of the mostly-small church-affiliated colleges responding to a 1978 
survey reported that a clause of their faculty employment contracts requires adherence 
to or respect for the beliefs or values taught by the affiliated church. Pup R. Moots & 
EDWARD MCGLYNN GAFFNEY, JR., CHURCH AND CAMPUS: LEGAL ISSUES IN RELIGIOUSLY AFFILIATED 
HIGHER EDUCATION 73-74 (1979). Seven of the 210 schools had had occasion to enforce 
one of these clauses in the previous five years (1973-78). Id. Neither of the books based 
on this study describes these seven disputes. For a brief description of the survey, see 
supra note 7. 

A 1983 survey of twenty-five small evangelical colleges found that eighteen had formal 
statements guaranteeing academic freedom, but that in all eighteen, ‘‘freedom was limited 
to some degree by the religious commitments central to the distinctive nature of these 
colleges.’’ Callen, supra note 6, at 134. Callen concluded that the remaining schools had 
similar policies but no formal statements. A survey of 1327 full-time faculty at these 
schools, with 1024 usable responses, found a mean response that the school’s published 
policies were halfway between ‘‘somewhat”’ and ‘‘very much’’ ‘‘adequate to clarify for 
faculty what religious viewpoints and classroom procedures are considered acceptable 
by the administration.’’ Id. at General Report of Statistics, item 11. These faculty reported 
that between ‘‘none’”’ and ‘‘very few’’ ‘‘faculty members have been treated unjustly by 
this college in matters related to academic freedom”’ ‘‘in recent years,’’ and that between 
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is reason to believe that most of these statements are general and 
conclusory.*° 

The academic pressure against real disclosure is unfortunate, because 
it is clear that disclosure is better than nondisclosure. If an academic 
institution departs from the usual norms of academic freedom, pro- 
spective faculty have a strong interest in knowing that fact before they 
commit a part of their life to the institution. Relocation is always costly, 
and especially so in an age of two-career families. Full disclosure 
should be encouraged by statements that respect rather than deride the 
dual aspirations of religious universities. 

But disclosure will never be easy, for the quite legitimate reason that 
the university’s response to hard cases cannot be known in advance, 
and for the less attractive human reason that the faculty has strong 
incentives to dissemble. All faculties in a recruiting mode paint the 
best possible picture of their institution. When a departmental faculty 
at a religious university is recruiting a ‘‘hot’’ secular prospect, and the 
prospect asks if the institution’s religious commitments are ever a 
problem for the faculty, there is great temptation to assure him that 
religious commitments will never affect him or make any demands on 
him. If religious demands are enforced only by social sanction and not 
by formal rules, the recruiters may convince themselves that they are 
not really demands at all, because dissenters are formally free to ignore 
them. But such recruiters would be lying to themselves and to the 
prospect; a new colleague who resents the informal religious demands 
will have an immediate sense of grievance. 

Written rules and formal policies are easier to disclose, but they are 
likely to be vague and uninformative, and they may be neglected in 
the recruiting process. Even specific formal rules may go undisclosed 
if they seem routine and insignificant to the institution and the recruit- 
ing faculty members. But this is a serious mistake, because such rules 
may loom large to outsiders. An example comes from a recent incident 
at a university that asks all candidates for faculty appointment to 
disclose their religious affiliation. A candidate who declined to answer 
was hired as an assistant professor, and no representative of the uni- 





‘“‘very few’’ and a ‘“‘large minority’ of those cases ‘‘began primarily as a conflict’’ over 
religious commitments. Id. items 15-16. It is not clear what these faculty members would 
consider ‘‘unjust.’’ They reported that protecting ‘‘the right of faculty members to present 
unpopular or controversial ideas in the classroom’’ was a goal of ‘‘medium importance’’ 
at their college, but that it should be a goal of medium to high importance (mean of 
3.62, with standard deviation of .95, where 3 is medium and 4 is high). The strongest 
response on any question to these faculty was to the question, ‘“‘[H]ow important is it 
that every full-time faculty member believe the central teachings of historic Christianity?’’ 
The mean response was 4.40, where 4 is ‘‘very much”’ and 5 is ‘‘completely.’’ Id. item 
6. 

40. Conversation with Professor James Gordon, January 18, 1993, reporting his un- 
published research as a member of the committee that drafted the Brigham Young 
Statement, supra note 38. 
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versity pressed the issue. But the university later insisted that disclosure 
of religious affiliation was an absolute prerequisite to tenure. For a 
faculty member with a principled objection to making that disclosure 
to an employer, this was an unconscionable entrapment. From the 
victim’s perspective, the university lured people in by ignoring the 
rule, and then sprung it on them at tenure time, when they were 
maximally vulnerable. 

Both administration and faculty at religiously affiliated institutions 
should disclose all formal policies and describe the informal atmosphere 
as honestly as possible. Egregious misrepresentations or failures to 
disclose might estop the institution from enforcing the misrepresented 
or undisclosed rules. But courts should be slow to reach this conclusion, 
both because it requires a holding that the institution waived its 
constitutional rights, and because faculty and administrators seeking to 
secularize the institution, or to increase its independence from the 
sponsoring church, have both motive and opportunity to attempt to 
waive the institution’s rights without authority.*! 

The most important reason disclosure is necessarily limited is that 
the institution cannot decide what to do about the hard cases until 
they arise. This limitation inheres both in the religious university’s 
self-understanding and in the standard secular critique of religious 
universities. It is often suggested that the academic conception of truth 
is inconsistent with a religious conception of truth, because the academy 
requires an objectivity about all possible truth claims, and this universal 
objectivity is inconsistent with any religious claim of revealed truth. 

Certainly there is sometimes a tension between academic and religious 
conceptions of truth. An absolutist conception of either is inconsistent 
with preservation of the other. But the religious schools are committed 
to synthesizing the two and to preserving the essence of both. Such a 
synthesis may require some internal compromises at those schools. 
Many academics may not want such explicit compromises at their own 
schools (although most of them regularly make implicit compromises 
with the conventional wisdom at their institutions). But whatever the 
difficulties of synthesizing two conceptions of truth, that is what the 
religious schools are striving to do. 

To say that the two conceptions are fully inconsistent and that there 
is no possibility of synthesis is to say that the religious schools are 
trying to do an impossible thing. It is to say that there can be no such 
thing as a religious university that does not entirely subordinate its 
religious commitments to its academic commitments. Secular bodies 
sometimes say exactly that.*? 





41. Both points are discussed in Laycock & Waelbroeck, supra note 12, at 1470-73. 

42. See the AAUP subcommittee statement quoted in text at note 34; Honor Society 
Rejects Membership Bid, CHRON. OF HIGHER Epuc. A4 (June 3, 1992) (reporting that the 
honorary society Phi Beta Kappa has rejected Brigham Young for membership, and that 
the society apparently demands that BYU renounce even the barest creedal statement 
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The more accurate response is to recognize that these universities are 
striving for a difficult synthesis, and the more tolerant response is to 
let them strive for it. Precisely because they are striving for a goal that 
is never fully defined, they cannot disclose in advance the details of 
their possible limitations on academic freedom. They share many of 
the same goals and ideals of academic freedom as the secular schools, 
but they also maintain a competing commitment. The effort to synthe- 
size these commitments requires discussion and sometimes bitter debate 
within the institution and its sponsoring church. But this is an internal 
discussion; it need not be an external discussion and it should not be 
a search for compromise with outsiders. How the religious university 
ultimately resolves the occasional conflict between its dual commit- 
ments is not the legitimate concern of outsiders. And it may be that 
the most these schools can disclose is to say something like: ‘‘This is 
what we are striving to do. This is the way that we approach the world. 
We can usually reconcile our religious and our academic commitments. 
But sometimes, on really important issues, we may decide that our 
religious commitments may have to prevail.’’ 

The Brigham Young Statement is probably as full a disclosure as can 
reasonably be achieved. There are ten pages of explanation and context 
for the ultimate standards, an explanation of the University’s academic 
and religious commitments, a clear statement that individual academic 
freedom is ‘‘broad’’ and ‘‘presumptive’’ while restrictions are ‘‘excep- 
tional and limited.’’** But the Statement could not avoid ultimate 
reliance on standards of degree and of subjective states of mind. 
Brigham Young claims the right to limit faculty behavior or expression 
that ‘‘seriously and adversely affects the University mission or the 
Church,’’“* or in another formulation, that ‘‘offer[s] compelling threats 
to BYU’s mission or the Church.’’** Examples include expression in 
public or with students that ‘‘contradicts or opposes, rather than ana- 
lyzes or discusses, fundamental Church doctrine or policy,’’ or that 
‘deliberately attacks or derides the Church or its general leaders.’’* 
An important safeguard of the Brigham Young policy is a requirement 
of fair warning: ‘‘A faculty member shall not be found in violation of 
the academic freedom standards unless the faculty member can fairly 
be considered aware that the expression violates the standards.’’*” But 
even this may depend on states of mind and matters of degree. 





that education should emphasize salvation through Christ). Both the AAUP subcommittee 
statement and Phi Beta Kappa’s exclusion of Brigham Young were within the rights of 
these private organizations. But I believe that each organization behaved inappropriately, 
intolerantly, and counterproductively. 

43. BYU Statement, infra at 41. 

44. Id. at 40 (some emphasis deleted). 

45. Id. at 41 (emphasis added). 

46. Id. at 40 (emphasis added). 

47. Id. at 41 (emphasis added). 
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At any school of any quality, the religious commitment will not lead 
to discipline or discharge of a tenured faculty member unless the issue 
is of extraordinary importance to the institution. On issues that are so 
central to the religious mission that a school of any quality will be 
moved to discharge, the discharged faculty member will not be unfairly 
surprised. Charles Curran could not reasonably have been surprised 
when he was told that he could not continue to attack the Church’s 
teaching on sexual morality from his position as a professor of theology 
at Catholic University of America. He could not know the exact point 
at which he would provoke the University to discharge him; the 
University could not know that either. But he knew or should have 
known from the beginning that he was testing the limits and running 
serious risks. 


CONCLUSION 


For the state or academic associations to protect academic freedom 
at religious universities would require a secular intrusion into the 
central deliberative processes of a religious institution. To decide what 
innovations a religious tradition can and cannot tolerate is to decide 
the future content of the faith. It is of the essence of religious liberty 
that such decisions be made by the religious community, and never by 
secular authority. Religious limitations on academic freedom may be 


wise or foolish, and they may be administered well or badly. The 
questions raised by such limitations are the subject of serious debate 
within religious universities. That is where the debate should be con- 
ducted, and the Constitution should protect whatever answers emerge. 
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APPENDIX 


STATEMENT ON ACADEMIC FREEDOM AT BRIGHAM YOUNG UNI- 
VERSITY 


PREFACE: At Brigham Young University, faculty and students are 
enjoined to ‘‘seek learning ... by study and also by faith’? (D&C 
88:118). This integration of truth lies at the heart of BYU’s institutional 
mission’ As a religiously distinctive university, BYU opens up a space 
in the academic world in which its faculty and students can pursue 
knowledge in light of the restored gospel as taught by The Church of 
Jesus Christ of Latter-day Saints. For those who have embraced the 
gospel, BYU offers an especially rich and full kind of academic freedom. 
To seek knowledge in the light of revealed truth is, for believers, to be 
free indeed. 

The freedom to form religiously distinctive intellectual communities 
is protected not only by the principle of religious freedom but also by 
long-established principles of academic freedom.? The BYU community 
embraces traditional freedoms of study, inquiry, and debate, together 
with the special responsibilities implicit in the University’s religious 
mission. These include the duty to exemplify charity and virtue, to 
nurture faith, and to endeavor to teach all subjects with the Spirit of 
the Lord. 

This document articulates in clear but general terms how BYU’s 
unique religious mission relates to principles of academic freedom. 
BYU regards the following approach not as narrowing the scope of 
freedom but as enabling greater (or at least different) and much prized 
freedoms. 

I. INDIVIDUAL AND INSTITUTIONAL ACADEMIC FREEDOM AT BYU: 
The concept of academic freedom at BYU is grounded in a distinction, 
often blurred but vital and historically based, between individual and 
institutional academic freedom.* These two facets of academic freedom 





1. See the Mission of Brigham Young University in the BYU General Bulletin or 
University Electronic Handbook. 

2. Both the American Association of University Professors (AAUP) and the Northwest 
Association of Schools and Colleges (NASC) have traditionally provided for special 
treatment of academic freedom issues in religious institutions, whose existence contributes 
to genuine pluralism in an overwhelmingly secular modern academia. The AAUP’s, 
‘*1940 Statement of Principles on Academic Freedom and Tenure’’ provides that ‘‘limi- 
tations of academic freedom because of religious or other aims of the institution should 
be clearly stated in writing at the time of appointment’’ (AAUP, Policy Documents & 
Reports (Washington, D.C.: 1990], 3). Similarly, the NASC Accreditation Handbook 
‘allows ‘reasonable limitations on freedom of inquiry or expression which are dictated 
by institutional purpose’ as long as they are ‘published candidly.’’’ (1988 ed), 9-10; see 
also 133. 

3. See Michael W. McConnell, ‘‘Academic Freedom in Religious Colleges and 
Universities,’’ 53 Law and Contemporary Problems 53.3 (1990): 303-24; David M. Rabban, 
“‘A Functional Analysis of ‘Individual’ and ‘Institutional’ Academic Freedom under the 
First Amendment, ‘‘Law and Contemporary Problems 53.3 (1990):227-301. 
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have been described as ‘‘the freedom of the individual scholar to teach 
and research without interference’ and ‘‘the freedom of the academic 
institution from outside control.’’* Both individual and institutional 
academic freedom are necessary to maintain the unique intellectual 
climate of BYU. What follows is an attempt to define why both indi- 
vidual and institutional academic freedom are valuable at BYU and 
how they must be protected. 

A. INDIVIDUAL FREEDOM: Individual freedom lies at the core of 
both religious and academic life. Freedom of thought, belief, inquiry, 
and expression are crucial no less to the sacred than to the secular 
quest for truth. Historically, in fact, freedom of conscience and freedom 
of intellect form a common root, from which grow both religious and 
academic freedom. It is no wonder then that both the Church and the 
academy affirm the need for individual freedom—the Church through 
the doctrine of individual ‘‘agency,’’ the academy through the concept 
of individual academic freedom. 

1. INDIVIDUAL AGENCY: The Church teaches that ‘‘moral agency”’ 
(which encompasses freedom and accountability) is basic to the nature 
and purpose of mortality (see 2 Ne 2:26, D&C 93:30-31; D&C 101:77- 
78). In LDS theology, individual freedom is essential to intellectual and 
spiritual growth. Every Latter-day Saint is enjoined to know truth for 
himself or herself. We claim it as our privilege to seek wisdom, like 
the Prophet Joseph Smith, for ourselves. Teachers and institutions play 
a crucial role in making truth available and discoverable. But neither 
testimony, nor righteousness, nor genuine understanding is possible 
unless it is freely discovered and voluntarily embraced. 

2. INDIVIDUAL ACADEMIC FREEDOM: Perhaps no condition is 
as important to creating a university as is the freedom of the individual 
faculty member ‘‘to teach and research without interference,’’> to ask 
hard questions, to subject answers to rigorous examination, and to 
engage in scholarship and creative work. The academy depends on 
untrammelled inquiry to discover, test, and transmit knowledge. This 
includes the traditional right to publish or present the results of original 
research in the reputable scholarly literature and professional confer- 
ences of one’s academic discipline. Although all universities place 
some restraints on individual academic freedom, every institution that 
qualifies for the title of university allows ample room for genuine 
exploration of diverse ideas. 

3. INTEGRATION OF INDIVIDUAL AGENCY AND ACADEMIC 
FREEDOM: Latter-day Saint scholars are thus doubly engaged to learn 
truth for themselves because both the Church and the academy bid 
them undertake a personal quest for knowledge. BYU aspires to be a 
host for this integrated search for truth by offering a unique enclave of 
inquiry, where teachers and students may seek learning ‘‘by study and 





4. McConnell, ‘‘Academic Freedom,’’ 305. 
5. Ibid. 
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also by faith’? (D&C 88:118; cf. ‘‘The Mission of Brigham Young 
University’’). 

4. SCOPE OF INTEGRATION: Because the gospel encompasses all 
truth and affirms the full range of human modes of knowing, the scope 
of integration for LDS scholars is, in principle, as wide as truth itself. 
Brigham Young eloquently articulated this gospel-based aspiration, 
proclaiming 
it is our duty and calling . . . to reject every error . . . to gather up all 
the truths in the world pertaining to life and salvation, to the gospel 
we preach ... to the sciences, and to philosophy, wherever it may be 
found in every nation, kindred, tongue, and people.® 
Similarly, modern revelation instructs Latter-day Saints to learn: 


Of things both in heaven and in the earth, and under the earth; 
things which have been, things which are, things which must 
shortly come to pass; things which are at home, things which are 
abroad; the wars and perplexities of the nations, and the judgments 
which are on the land; and a knowledge also of countries and of 
kingdoms. (D&C 88:79) 


Further, Latter-day Saints believe, as an article of faith, ‘‘all that God 
has revealed, all that He does now reveal, and ... that He will yet 
reveal many great and important things’’ (9th Article of Faith), and 
they are encouraged to use all their faculties—including heart, mind, 
and spirit—in their quest for truth (cf. D&C 4:2; 9:7-9). 

5. SUMMARY: At BYU, individual academic freedom is based not 
only on a belief (shared by all universities) in the value of free inquiry, 
but also on the gospel principle that humans are moral agents who 
should seek knowledge in the sacred as well as in the secular, by the 
heart and spirit as well as by the mind, and in continuing revelation 
as well as in the written word of God. BYU students and their parents 
are entitled to expect an educational experience that reflects this aspi- 
ration. 

B. INSTITUTIONAL ACADEMIC FREEDOM: 

1. BYU’S MISSION: BYU has always defined itself as an openly 
and distinctively LDS university. BYU is wholly owned by the Church, 
which provides the University’s principal source of funding from the 
tithing funds paid to the Church by its members. BYU draws its faculty 
and students principally from Church members. Everyone who works 
and studies at BYU subscribes to an Honor Code in order that the 
University may ‘‘provide a university education in an atmosphere 
consistent with the ideals and principles of the Church.’’’ New faculty 
are interviewed by Church General Authorities as a condition of em- 
ployment, and Church members are subsequently expected, as part of 





6. Journal of Discourses, (Liverpool: Amasa Lyman, 1860), 7: 283-84. 
7. See policy on Honor Code, University Electronic Handbook. 
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their university citizenship, to ‘‘live lives of loyalty to the restored 
gospel.’’® Faculty of other faiths agree to respect the LDS nature of the 
University and its mission, while the University in turn respects their 
religious convictions. 

Thus BYU defines itself as having a unique religious mission and as 
pursuing knowledge in a climate of belief. This model of education 
differs clearly and consciously from public university models that 
embody a separation of church and state. It is not expected that the 
faculty will agree on every point of doctrine, much less on the issues 
in the academic disciplines that divide faculties in any university. It is 
expected, however, that a spirit of Christian charity and common faith 
in the gospel will unite even those with wide differences and that 
questions will be raised in ways that seek to strengthen rather than 
undermine faith. It is also expected that faculty members will be 
sensitive to the difference between matters that are appropriate for 
public discussion and those that are better discussed in private. In 
short, BYU defines itself as an intellectual community of faithful Latter- 
day Saints, and those sympathetic to their convictions, who pursue 
knowledge from the baseline of religious belief. 

2. DEFINITION OF INSTITUTIONAL ACADEMIC FREEDOM: BYU 
claims the right to maintain this identity by the appropriate exercise 
of its institutional academic freedom. ‘‘Institutional academic freedom’’ 
is the term used to express the privilege of universities to pursue their 
distinctive missions. This concept harks back to well-established early 
definitions of academic freedom that sought to guarantee institutional 
autonomy. The concept of institutional academic freedom is tacitly 
sanctioned in AAUP and NASC limitation clauses referred to in the 
Preface. It is also implicit in principles and practices of other church- 
related universities.* BYU likewise affirms that its relationship to The 
Church of Jesus Christ of Latter-day Saints is essential to its unique 
institutional identity .'° 

3. BENEFITS OF INSTITUTIONAL FREEDOM: The religious uni- 
versity constitutes an endangered species in today’s academic ecosys- 
tem." To force religious institutions to comply with narrowly secular 





8. Faculty Rank and Status: Professorial Policy, Policy and Procedures Section, 
University Electronic Handbook (rev. 1 June 1992), sec. 3.0. 

9. For example, the Catholic church’s major statement on academic freedom in 
Catholic universities, Ex Corde Ecclesiae, affirms, among other things, that ‘‘every 
Catholic university, without ceasing to be a university, has a relationship to the church 
that is essential to its institutional identity’’ (John Paul II, ‘‘Apostolic Constitution on 
Catholic Universities, [Ex Corde Ecclesiae],’’ paragraph 27 [1990]). 

10. For a discussion of ‘‘The Greater Institutional Academic Freedom of Private 
Universities,’’ see Rabban, ‘‘A Functional Analysis,’’ 266-71. 

11. See, for example, several articles appearing in First Things: James Nuechterlein, 
‘“‘The Death of Religious Higher Education (January 1991): 7-8; George M. Marsden, ‘‘The 
Soul of the American University’ (January 1991): 34-47; James Tunstead Burtchaell, 
‘The Decline and Fall of the Christian College’ (April 1991): 16-29 and (May 1991): 30- 
38; David W. Lutz, ‘‘Can Notre Dame Be Saved’’ (January 1992): 35-40. 
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definitions of academic freedom is to further imperil the survival of 
these distinctive intellectual communities. There are at least three 
reasons why the institutional academic freedom of religious institutions 
should be protected: to maintain institutional pluralism, to be consistent 
with the antidogmatic principles of academic freedom, and to safeguard 
religious freedom.’* Each argument is sufficiently important to bear 
brief summary: 

*Pluralism: Religious colleges and universities contribute to our di- 
verse ‘‘ethical, cultural, and intellectual life.’’** Few enough to pose 
no threat of sectarian domination, religious institutions provide impor- 
tant alternatives to prevailing secular modes of thought. This ‘‘makes 
them better able to resist the popular currents of majoritarian culture 
and thus to preserve the seeds of dissent and alternative understandings 
that may later be welcomed by the wider society.’’** Furthermore, to 
impose a definition of academic freedom that disallows creedal and 
philosophical considerations ‘‘is to randomize every faculty with respect 
to creed and philosophy. This increases diversity within each faculty, 
but it eliminates the diversity among faculties.’’*® 

*Antidogmatism: Academic freedom is grounded in the Enlighten- 
ment’s opposition to dogmatism; it presupposes that truth is discovered 
not through revelation but rationally, through the ‘‘clash of competitive 
ideas.’’ ‘‘But this idea, too, must be subject to testing.’’*® Historically, 
the most thorough challenge to narrowly rationalist methodologies has 
come from religion. Religion offers venerable alternative theories of 
knowledge by presupposing that truth is eternal, that it is only partly 
knowable through reason alone, and that human reason must be tested 
against divine revelation. President J. Reuben Clark, Jr., stated that one 
‘“‘cannot rationalize the things of the spirit, because first, the things of 
the spirit are not sufficiently known and comprehended, and secondly, 
because finite mind and reason cannot comprehend nor explain infinite 
wisdom and ultimate truth.’’’’ It is simply inconsistent with the anti- 
dogmatic principles of academic freedom not to permit its own premises 
about knowledge to be tested against such claims as these. ‘“‘It is 
important that a principle born of opposition to dogmatism not itself 
become dogmatic and authoritarian.’’*® 








12. See McConnell, ‘‘Academic Freedom,’’ 311-18. 

13. Ibid., 312. 

14. Ibid. 

15. Ibid., 313. Similarly, Rabban argues that private universities may be granted 
greater latitude to establish educational policies than state institutions because ‘‘The 
resulting pluralism within the academic world ... may provide more tolerance for 
diverse and unpopular views than a rule that would subject all universities to the 
commitment to diversity of thought that the first amendment imposes on public ones’’ 
(A Functional Analysis,’’ 268-69). 

16. McConnell, ‘‘Academic Freedom,’’ 313. 

17. J. Reuben Clark, Jr., ‘‘The Charted Course of the Church in Education,’ in 
Messages of the First Presidency, ed. James R. Clark (Salt Lake City: Bookcraft, 1975). 

18. McConnell,‘‘Academic Freedom,’’ 314. 
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*Religious Freedom: Religiously distinctive colleges and universities 
are ‘‘an important means by which religious faiths can preserve and 
transmit their teachings from one generation to the next, particularly 
nonmainstream religions whose differences from the predominant aca- 
demic culture are so substantial that they risk annihilation if they 
cannot retain a degree of separation.’’*® This right to religious freedom 
should ‘‘override whatever exiguous benefit to society might be achieved 
by forcing religiously distinctive institutions to conform to secular 
academic freedom.’’?° 

4. ABUSES OF INSTITUTIONAL FREEDOM: Institutional academic 
freedom, important for any college or university, is indispensable for 
institutions with distinct religious missions. Nevertheless, institutional 
freedom is a prerogative that, if regarded as absolute, would invite 
abuse. Therefore, academic freedom must include not only the insti- 
tution’s freedom to claim a religious identity but also the individual’s 
freedom to ask genuine, even difficult questions. Learning can be 
unsettling. There is no such thing as risk-free genuine education, just 
as according to LDS theology there is no risk-free earthly experience. 
At any religious university, including at BYU, there always will be the 
possibility of friction between individual and institutional academic 
freedom. 

There is no way to eliminate these tensions altogether, except by 
eliminating the claims of one kind of freedom or the other. But to do 
so would result in a net loss to the Church, the University, and to the 
family of universities to which BYU belongs. To eliminate BYU’s right 
to define and preserve its institutional identity would threaten to 
transform BYU into a university like any other. At the same time, to 
override the very concept of individual academic freedom would threaten 
the vitality of BYU as a university. Either move would lessen the value 
of BYU to its faculty and students, to the Church, and to the academic 
community at large. Therefore, the task is to establish principles and 
procedures that help minimize conflict and that guide the Board of 
Trustees, faculty, and administration through differences that may arise. 
II. RELATIONSHIP BETWEEN INDIVIDUAL AND INSTITUTIONAL AC- 
ADEMIC FREEDOM: 

A. NEITHER FREEDOM IS UNLIMITED: Neither individual nor in- 
stitutional academic freedom can be unlimited. The reasons for this 
have been suggested already. To elaborate: 

1. LIMITS ON INDIVIDUAL ACADEMIC FREEDOM: There can be 
no unlimited individual academic freedom. Were there no constraints 
on individual academic freedom, religious universities could converge 
toward a secular model and lose their distinctive character, thus di- 
minishing pluralism in academia. Furthermore, absolute individual 
freedom would place the individual faculty member effectively in 
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charge of defining institutional purpose, thereby infringing on prero- 
gatives that traditionally belong to boards, administrations, and faculty 
councils. Such arrogation of authority is particularly intolerable when 
the disagreement concerns Church doctrine, on which BYU’s Board of 
Trustees claims the right to convey prophetic counsel. Yet even secular 
universities, whose boards claim no special religious authority, do not 
empower individual faculty members with absolute individual freedom 
relative to the University mission. For example, universities have cen- 
sured professors for racist, anti-Semitic, or otherwise offensive expres- 
sion. In addition, state universities have prohibited the advocacy of 
religious values to protect a separation of church and state. Every 
university places some limitations on individual academic freedom.?' 

2. LIMITS ON INSTITUTIONAL ACADEMIC FREEDOM: Neither 
can there be unlimited institutional academic freedom. If institutional 
freedom were limitless, BYU could cease to be a genuine university, 
devoid of the exploratory environment vital to intellectual endeavor 
and with little room for disagreement and questioning. At BYU, the 
Church enjoys a special, deeply appreciated relation to the University, 
but its relation is not simply that of employer to employee—for a 
university faculty constitutes a special kind of employee. While each 
faculty member is fully accountable to the University, he or she also 
works in a space that is open to inquiry, discovery, and discussion. 
Any limitations in this space must be narrowly drawn so as not to 
impede the robust interchange of ideas, because the Board and admin- 
istration wish to set policy for an institution that legitimately may be 
called a university. 

B. REASONABLE LIMITATIONS: It follows that the exercise of in- 
dividual and institutional academic freedom must be a matter of rea- 
sonable limitations. In general, at BYU a limitation is reasonable when 
the faculty behavior or expression seriously and adversely affects the 
University mission or the Church.” Examples would include expression 
with students or in public that: 





contradicts or opposes, rather than analyzes or discusses, fun- 
damental Church doctrine or policy; 

deliberately attacks or derides the Church or its general lead- 
ers; OF 





21. As George S. Worgul, jr., states in the ‘‘Editor’s Preface’ to Issues in Academic 
Freedom (Pittsburgh: Duquesne Univ. Press, 1992): ‘‘‘academic freedom’ at any univer- 
sity—whether public, private, church-related or church-sponsored—is never unlimited or 
absolute. Every university has an identity and mission to which it must adhere... . 
Freedom is always a situated freedom and a responsible freedom”’ (viii-ix). 

22. This document does not address policies, common to all universities, that govern 
the orderly maintenance of the institution, the disruption of classes, or the university 
endorsement of personal actions. This document speaks only to limitations arising from 
BYU’s mission. 
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3. violates the Honor Code because the expression is dishonest, 
illegal, unchaste, profane, or unduly disrespectful of others. 


Reasonable limits are based on careful consideration of what lies at the 
heart of the interests of the Church and the mission of the University. 
A faculty member shall not be found in violation of the academic 
freedom standards unless the faculty member can fairly be considered 
aware that the expression violates the standards. 

These principles shall be interpreted and applied with persuasion, 
gentleness, meekness, kindness, and love unfeigned—in the spirit of 
D&C 121:41-44—and through established procedures that include fac- 
ulty review. The ultimate responsibility to determine harm to the 
University mission or the Church, however, remains vested in the 
University’s governing bodies—including the University president and 
central administration and, finally, the Board of Trustees. 

C. SYNTHESIS: Reasonable limitations mediate the competing claims 
of individual and institutional academic freedom. In practice, instances 
in which limitations are invoked against individual faculty conduct or 
expression are few and infrequent. This is because: 

1. INDIVIDUAL ACADEMIC FREEDOM IS PRESUMPTIVE, WHILE 
INSTITUTIONAL INTERVENTION IS EXCEPTIONAL: Individual free- 
dom of expression is broad, presumptive, and essentially unrestrained 
except for matters that seriously and adversely affect the University 
mission or the Church. By contrast, institutional intervention is excep- 
tional and limited to cases the University’s governing bodies deem to 
offer compelling threats to BYU’s mission or the Church. The Board 
and administration most effectively exercise their freedom to preserve 
BYU’s institutional identity by setting general policies. 

2. UNIVERSITY POSTURE IS ONE OF TRUST: The faculty is 
entrusted with broad individual academic freedom to pursue truth 
according to the methodologies and assumptions that characterize schol- 
arship in various disciplines. This trust necessarily encompasses the 
freedom to discuss and advocate controversial and unpopular ideas. 
However, the Board and administration reserve the right to designate, 
in exceptional cases, restrictions upon expression and behavior that, in 
their judgment, seriously and adversely affect BYU’s mission or the 
Church. 

3. FACULTY POSTURE IS ONE OF LOYALTY: Faculty members, 
for their part, agree to be loyal university citizens according to the 
guidelines set forth in the BYU Handbook. It is expected that the faculty 
will strive to contribute to the unique mission of BYU. This expectation, 
which aims at the fulfillment of University aspirations rather than 
merely at the absence of serious harm, properly figures in advancement 
and continuing status decisions. 

4. TONE OF THE BYU COMMUNITY IS CHARITABLE: The faculty, 
administration, and the Board should work together in a spirit of love, 
trust, and goodwill. The faculty rightly assumes its work is presump- 
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tively free from restraint, but at the same time it assumes an obligation 
of dealing with sensitive issues sensitively and with a civility that 
becomes believers. BYU rightly expects LDS faculty to be faithful to, 
and other faculty to be respectful of, the Church and BYU’s mission. 
Thus both the University’s governing bodies and the faculty obligate 
themselves to use their respective academic freedom responsibly, within 
the context of a commitment to the gospel. As Elder B. H. Roberts 
said, ‘‘In essentials let there be unity; in non-essentials, liberty; and in 
all things, charity.’’?° 

CONCLUSION: It is the intent of Brigham Young University to reaf- 
firm hereby its identity as a unique kind of university—an LDS uni- 
versity. BYU intends to nourish a community of believing scholars, 
where students and teachers, guided by the gospel, freely join together 
to seek truth in charity and virtue. For those who embrace the gospel, 
BYU offers a far richer and more complete kind of academic freedom 
than is possible in secular universities because to seek knowledge in 
the light of revealed truth is, for believers, to be free indeed. 





23. Conference Reports, Oct. 1912, 30. The source of Roberts’s citation is the Latin 
maxim, ‘‘In necessariis unitas, in non-necessariis (or, dubiis) libertas, in utrisque (or, 
ominibus) caritas’’ (see Philip Schaff, History of the Christian Church, 2nd ed. [New 
York: Scribners, 1915], 6:650-53). 

















RELIGIOUS LAW SCHOOLS AND 
THE FIRST AMENDMENT 


JoHN T. NOONAN, Jr.* 


I begin with some personal experiences—personal testimony, to use 
the religious metaphor. In the fall of 1990, I attended a conference on 
religious law at Cardozo Law School, an offshoot of Yeshiva University. 
The conference was ecumenical in its exploration of traditions, but the 
climax of the program, which took up a very substantial portion of it, 
was devoted to an examination of Hebraic law and, in particular, to 
the question whether an Orthodox Jew had any obligation to obey the 
secular law. Several of the papers were in Hebrew. The chief discuss- 
ants, or disputants, were rabbis. The question discussed, the promi- 
nence given the question, the languages used, and the religious 
participants seemed to me all highly appropriate for a school conducted 
under the auspices of an Orthodox Jewish university. They also seemed 
to me very unlikely to have been features of any ordinary law school’s 
conference on the subject. 

Somewhat earlier in the 1980s, before I was on the bench, I attended 
a conference at Brigham Young University on abortion. Instead of the 
usual liberal view of fair play on this issue, which would have included, 
say, one pro-life speaker and six pro-abortion speakers, this conference 
more or less reversed the ratio. The conference, in effect, presented an 
academic critique of the pro-abortion position. Again, as with the event 
at Cardozo, I found this conference entirely compatible with the mission 
of the sponsoring university, and very unlikely to have occurred at any 
ordinary law school. 

These two impressions, based on visits, need to be reinforced by a 
somewhat larger experience, and for that I turn to my own years of 
teaching at Notre Dame Law School. In the course of that teaching, I 
engaged in research on the theological history of the Catholic doctrine 
on contraception, published a book on it, and traveled to Rome to 
advise the papal commission on the subject. I doubt very much that 
such research, publication, and travel would have been supported by 
any ordinary American law school. 

I may mention other aspects of life at Notre Dame Law School in the 
early 1960s. For one thing, every class opened with a prayer, beginning 
with an invocation of the Trinity. Such has not been my experience 
anywhere in any secular school. For another, members of the faculty 
frequently attended Mass on weekdays as well as on days of obligation, 
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and met and talked with each other after Mass. For a third, the 
university dining room was a place where the law school faculty 
commonly had lunch with members of the theological faculty, dis- 
coursed about theology, and, as the law faculty thought, kept the 
theologians orthodox. This confluence of theological and legal streams 
I have never seen take place on a secular campus. 

As you may infer from these instances, it is my belief that a law 
school conducted under religious auspices has interests, has values, 
has a tone and temper different from those of its secular counterparts. 
When I was asked last fall to speak more formally at Notre Dame about 
what constitutes a Catholic law school, I identified its salient charac- 
teristic to be, first, commitment to the history of Anglo-American law, 
a history which, for almost 800 years, was the history of Catholic 
development of that law (at Notre Dame that commitment to history is 
brilliantly exemplified by the work of Robert Rodes); second, a com- 
mitment to jurisprudence in particular, because the most central of 
jurisprudential concepts, that of the person, is dependent on meta- 
physical, and arguably theological, insights; third, a commitment to 
the integration of ethics with legal studies, a commitment notably 
exemplified at Notre Dame by Thomas Shaffer, who in such works as 
On Being A Christian and a Lawyer combines theology with law; 
finally, a commitment reflecting the supranational dimension of Ca- 
tholicism, a commitment to law throughout the world where Catholics 
are engaged as lawyers and judges, in some countries at the risk of 
their liberty or their lives.’ 

Speaking at Notre Dame, I noted that none of these commitments 
could be deemed exclusively Catholic, and that the most basic values 
of a Catholic law school were shared with those of every other American 
law school. I quoted Thomas More, writing to an anonymous monk in 
1520 and commenting critically on the preference everyone has for 
what is private and peculiar to that person, in foolish disregard of what 
is shared with everyone. More says, 


The monk prefers his own prayers and devotions to those of the 
monastery, of the monastery to the order, of the order to those of 
other orders, and those of the order to those that are common to 
all Christians; yet what is most important are the faith, hope, and 
charity that are common to all.? 


The qualities common to all good schools, I argued, must be a Catholic 
law school’s first and amplest boast. 

Recognizing, then, the special tempers, practices and orientation of 
a religious law school, and the fact that any school of this kind to be 





1. See John T. Noonan, A Catholic Law School, 167 Notre DAME L. REv. 1937 
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2. Thomas More to a Monk, 1519-20, THE CORRESPONDENCE OF THOMAS MoRE 171 
(Elizabeth Frances Rogers ed., 1947). 
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any good at all must also have the common excellences, I do insist 
that none of the special features is possible without a community of 
believers. A Catholic law school does not exist unless a substantial 
number of the faculty are in fact committed Catholics. Nor would such 
a faculty alone be able to sustain itself in isolation if the great part of 
the student body were not also Catholic. If a religious law school may 
not consciously discriminate in preferring coreligionists over others, it 
not only risks losing the community it needs in order to embody its 
spirit, it also risks losing that range of representatives who individually 
embody the faith. 

We have heard a great deal in recent years of the importance of role 
models. Much of what has been urged is persuasive. In the case of a 
religious law school, there is a special need to present to those who 
are about to enter the great secular world of law examples of persons 
who have integrated their faith with their profession. If the school does 
not have wide latitude in choosing its faculty from believers, it may 
well end with a paucity of persons embodying that integration. In 
reaching this conclusion, which I would argue was amply verified by 
experience in the United States, I do not mean to say that Jews and 
Protestants and agnostics might not be attracted to such a school. Nor 
do I mean to endorse a process by which active membership in the 
church would be made a condition for continuing employment, and 
the sanction of loss of one’s job became the way the Catholic identity 
of the school was maintained. 

What I do mean to say is that only a body the core of which is 
Catholic will have the concerns and the outlook and the practices that 
will perpetuate the school’s Catholic character. Mutatis mutandis, the 
same observation holds true of Cardozo and Brigham Young. I cannot 
believe that a school whose faculty and student body were not largely 
composed of the Orthodox would have the interests of Cardozo, nor 
that a faculty and student body not largely made up of members of the 
Church of Jesus Christ of Latter-Day Saints would have the character 
of Brigham Young. 

It is in terms of these observations that I now turn to what the 
Constitution says as to the organized expression of religion. It is, I 
think, not only unquestioned, but unquestionable, that corporate bodies 
have a religious freedom protected by the First Amendment. I must 
add that I once saw a bench memo by a law clerk that denied that 
proposition, and once knew a federal judge who believed what the law 
clerk wrote. If corporations could not invoke the right to practice 
religion, the cases where churches have successfully asserted First 
Amendment rights would be inexplicable. One need go no further than 
Kedroff v. St. Nicholas Cathedral to find the Supreme Court establishing 
the proposition that a church has a free-exercise right that may not be 
invaded by the state. 
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If incorporated churches can assert the right to free exercise, there is 
no reason to discriminate against an institution acting under religious 
auspices. The Constitution does not prescribe any particular form that 
religious bodies must adopt in order to benefit from the First Amend- 
ment. The Constitution does not say that the only corporations eligible 
for First Amendment protection of free exercise are churches. In Wis- 
consin v. Yoder, it was the free-exercise right of the group, the Amish, 
to preserve its way of life that was vindicated by the individual 
plaintiff.¢ 

There is a strain of thought in American law that views religion only 
as individual activity. It is a view championed by William James at the 
beginning of this century in his extraordinarily influential The Varieties 
of Religious Experience. James took religion to be the most solitary 
kind of activity and attitude of an individual. This is a view, I was 
interested to learn from reading Lewis’s The Jameses, that James in- 
herited from his own father.’ It is a view that corresponds to one aspect 
of many people’s religious experience. But it is a view that also 
eliminates or ignores another large part of religious experience. The 
Jamesian view of religion was opposed, at just about the time it was 
being formulated, by the work of the great French sociologist Emile 
Durkheim. In Durkheim’s perspective, religion is primarily the expres- 
sion of a collectivity.6 The language, the symbols, the ceremonies and 
celebrations are the work of a community, not an individual. What 
James with his emphasis on psychology saw as uniquely individual 
was for Durkheim comprehensible only as a particular manifestation of 
the conscience of the community. If free exercise is read as protecting 
only the rights of the individual, James is followed to the exclusion of 
Durkheim. 

There is no reason to read our Constitution so narrowly. The Found- 
ing Fathers were familiar with a variety of churches and a variety of 
religions. They had little experience with believers so idiosyncratic that 
they were not members of any organized community. Historically, it is 
fair to say that the First Amendment must primarily have had in view 
the free exercise of religion by persons joined together in a religious 
body. 

The possible tension between the commitment to individual freedom 
of conscience and the autonomy of religious organizations in ordering 
their own affairs is well put by Justice Brennan in his concurring 
opinion in Corporation of Presiding Bishop v. Amos. As Justice Brennan 
says it, ‘‘For many individuals, religious activity derives meaning in 
large measure from participation in a larger religious community. Such 
a community represents an ongoing tradition of shared beliefs, an 
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organic entity not reducible to a mere aggregation of individuals.’’’ In 
support of this insight, Justice Brennan cites authorities as diverse as 
Karl Barth, Robert Cover, and Michael Perry. It is scarcely an accident 
that the two brilliant contemporary law professors whom Brennan 
invokes, one Jewish, one Catholic, come to the same conclusion as the 
great Protestant theologian and the liberal Supreme Court Justice. 

If the corporate or group expression of religion is protected, for the 
state to intrude upon the group and say that the group, outside of 
organization within a church, may not have a special religious char- 
acter, and may not enforce religious criteria upon its members, is a 
violation of that freedom. It is, of course, an expression of a theology 
for the state to tell the group that its activity is not religious, but 
secular. The theological position then expressed by the state is that 
human beings are performing religiously only when they are in a church 
or synagogue, that they should go about their business without reference 
to God the rest of the time. Such a split way of life is attractive to 
some religious persons. Such a split way of life seems sensible to many 
secular persons. It is repudiated by those religious persons who seek 
to integrate their lives and their activities with their faith. 

If the accrediting agencies grant a religious exemption to religious 
law schools, there is no establishment of religion. The contrary was 
seriously argued to the American Bar Association (ABA) in the 1980s, 
but the Association rejected it. It is a position entirely contrary to the 
definition of establishment adopted in Walz v. Tax Commission,’ and 
it is a position that was decisively rejected in Amos. 

Let us see, however, what the American Bar Association in its 
accrediting function has prescribed. In Standard 211, it treats discrim- 
ination on grounds of religion in the same phrase in which it bars 
discrimination on the grounds of race, or color, or sex. This blunt 
equation of religious discrimination with race or gender discrimination 
strikes a remarkably insensitive note, or at least so it seems to a believer 
in a religion. The ABA’s equation is qualified to permit ‘‘a preference 
for persons adhering to the religious affiliations and purposes of the 
law school,’’ but only to the extent that such preferences ‘‘are protected 
by the United States Constitution.’’® 

The Association of American Law Schools (AALS) also outlaws by 
executive-committee regulations any discrimination on the basis of 
religion, adding a proviso permitting religious preferences so long as 
they do not result ‘‘in a lack of sufficient intellectual diversity, and do 
not limit the number of persons on religious grounds, and do not 
violate any other regulations of the AALS’s executive committee.’’?° 





7. 483 U.S. 327, 342, 107 S. Ct. 2862, 2871 (1987). 
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How much freedom does a school have to remain accredited and 
religious in the core of its faculty and students? None at all, if these 
rules are applied as they are written, and if the sole restraint is the 
First Amendment’s protection of the free exercise of religion as inter- 
preted by the Supreme Court in 1990. 

The AALS regulation, awkwardly drafted, appears to forbid a school 
from seeking to establish the hegemony of any one religion on its 
faculty or in its student body. The regulation arrogates to the executive 
committee the power to decide that intellectual diversity has not been 
achieved. ABA Standard 211 gives the religious school no more leeway 
than the First Amendment. If the 1990 decision of the Supreme Court 
in Employment Divison, Department of Human Resources of Oregon v. 
Smith remains the law, the First Amendment may not be very helpful. 
Smith holds that a claim of free exercise of religion will not prevail 
against a general law—that is, a law which does not purposefully 
discriminate against a religion.‘1 The ABA Standard says religious 
discrimination is like race or gender discrimination; it is a bad practice. 
Under Smith, I do not see that a religious law school can contend that 
the general rule unconstitutionally invades its free exercise of religion 
unless it can be said that the rule, purposefully penalizing every religion 
equally, is unconstitutional under Smith. 

That Smith was wrongly decided is, I suppose, the view of nearly 
every authority in the field.12 Smith is wrong because it is, in effect, 
though not in words, an abandonment of fifty years of precedent on 
free exercise. It is wrong because it revived, and quoted verbatim, the 
discredited dicta of Justice Frankfurter in Minersville School District v. 
Gobitis,* putting the symbol of national unity above freedom of con- 
science. It is wrong because it puts at hazard in a special way the 
practices of small minority religions. It is wrong because it abandoned 
the Supreme Court’s traditional role of guardian of religious liberty. 
Yet, given the present composition of the Court, it is unlikely that 
Smith will be reversed in the next decade or so. 

Professor Michael McConnell believes that Smith, for three reasons, 
does not have a serious impact on religious universities. First, Smith 
respects the right of parents to control the education of their children. 
Second, it teaches that neutral principles can still be applied to decide 
intra-church property disputes. Third, it does respect the Free Exercise 
Clause when, in hybrid fashion, the Free Exercise Clause is reinforced 
by other First Amendment rights. ** But as far as law schools go, parental 
control over childrens’ education has, I think, no relevance. Neutral 
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principles of property law have no application. And if we have to 
speak of a hybrid, the hybrid is unnecessary. One can proceed directly 
to the other First Amendment rights. After all, it is a single amendment, 
with a single sentence linking several related ideals that do mutually 
support each other. 

The First Amendment does guarantee freedom of association. The 
obviousness of the application of the right is such that I need not 
elaborate. True pluralism requires many different institutions, as well 
as many different individuals, a point brilliantly developed by Professor 
McConnell. American society is not to be reduced to the gray egali- 
tarianism of atom-like individuals. And so, freedom of association does 
protect the religious law schools’ selection of both faculty and students. 

Equally basic, and perhaps even more compelling, is the First Amend- 
ment’s guarantee of free speech. Both the ABA and the AALS threaten 
to violate the religious law schools’ freedom of speech by controlling 
their selection of faculty. What both organizations do is to threaten to 
impose on a religious law school the sponsorship of persons, and 
thereby of ideas, that the school does not believe in. The ABA, at least, 
uses the accrediting power of the state to enforce, or threaten to enforce, 
its standards, so that the Catholic or Jewish or Mormon or Pentecostal 
law school must speak like a secular law school. 

It is ‘‘a fixed star of our constitutional constellation,’’ to quote Justice 
Jackson, that no official, high or petty, can prescribe what we must 
profess.’* That freedom from censorship, from prescribed words or 
symbols of compliance with authority, is a freedom of our institutions 
as much as a freedom of individuals. It is a freedom from state agents 
such as a law-school accrediting agency. 
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INTRODUCTION 


The challenge presented by the employment of nonresident aliens at 
institutions of higher education is growing. From the undocumented 
janitor to the international student to the distinguished foreign profes- 
sor, the university represents a microcosm of our shrinking, ever more 
interdependent world. As a result of the rising influx of foreigners, and 
a relatively static federal budget, policy and administrative functions 
with respect to these sojourners are increasingly shifting to the campus. 
Thus, university counsel must develop a basic understanding of their 
institutions’ responsibilities and liabilities with respect to the employ- 
ment of aliens.’ 


I. THE LANGUAGE OF IMMIGRATION 


Immigration has its own jargon: 

An alien is one who is not a citizen by birth in the United States, 
birth to a citizen parent or parents abroad, or by naturalization or 
derivation (naturalization of parents).2 Aliens may be undocumented, 
nonimmigrant, immigrant, or have an irregular immigration status. As 
used here, an alien is someone who is not a permanent resident of the 
United States. 

A nonimmigrant is an alien who legally comes to the United States 
for a specific purpose and for a limited period of time. In most cases, 
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2. Immigration and Nationality Act, § 101(a)(3), 8 U.S.C. § 1101(a)(3) (1988 & Supp. 
I 1991). 


51 





52 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 1 


the alien must have a residence abroad that he has no intention of 
abandoning.? The nonimmigrant has nonimmigrant status for the period 
during which a nonimmigrant is permitted to stay in the United States 
in a particular nonimmigrant category. If a nonimmigrant is ‘‘in status,”’ 
he is within the designated period of admission and is behaving in 
accordance with the relevant nonimmigrant category. If the alien is 
‘‘out of status’’ or has no status (undocumented), he has exceeded the 
period of authorized admission, is violating status (e.g., working ille- 
gally) or has entered the United States unlawfully. Nonimmigrant status 
is granted by the Immigration and Naturalization Service (INS) upon 
the alien’s entry into this country or upon change of status or extension 
of stay.* Change of status from one nonimmigrant category to another 
is often possible if the alien is in the United States and is maintaining 
his present nonimmigrant status.® 

An immigrant is an alien who legally comes to the United States to 
live and work permanently.* An immigrant may also be referred to as 
a permanent resident, lawful permanent resident, ‘‘LPR,’’ or ‘‘green 
card’’ holder. The famous ‘‘green card,’’ now pink, is evidence of 
lawful permanent residence. 

A visa is permission to enter the United States and is almost always 
obtained at a United States Consulate abroad. A visa may be immigrant’ 
or nonimmigrant.® If it is the latter, the visa usually takes the form of 
a multicolored stamp or decal affixed to the individual’s travel docu- 
ment. The visa does not govern the period an individual is permitted 
to remain in the United States. It only governs the period during which 
she is permitted to make applications to enter the United States. 


II. BRIEF OVERVIEW OF THE IMMIGRATION LAWS 


The first immigration laws were codified in 1798 and gave Congress 
the power to exclude and deport aliens for national-security reasons.° 
In the 1880s and early 1890s, the influx of Chinese laborers to the West 
Coast produced legislation” severely limiting the ability of this ethnic 
group to immigrate. There was fear that ‘‘our country would be overrun 
by them.’’" In 1921, legislation’? established immigration quotas based 





3. Id. § 101(a)(15), 8 U.S.C. § 1101(a)(5) (1988 & Supp. I 1991). 

4. 8 C.F.R. § 214.1 (1992). 

5. 8 C.F.R. § 248 (1992). 

6. Immigration and Nationality Act, § 101(a)(15), 8 U.S.C. § 1101(a)(15) (1988 & 
Supp. I 1991) (Note that the term is defined by inference: one not coming to the United 
States temporarily for a specific purpose is an immigrant). 

7. Id. § 101(a)(16), 8 U.S.C. § 1101(a)(16) (1988). 

8. Id. § 101(a)(26), 8 U.S.C. § 1101(a)(26) (1988). 

9. See SUBCOMMITTEE No. 1, House JuDICIARY COMM., 88TH CONG., 1ST SESS., IMMIGRA- 
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10. Act of May 6, 1882, 22 Stat. 58 (1882). 
11. Chae Chan Ping v. United States 130 U.S. 581, 9 S. Ct. 623 (1889). 
12. Act of May 19, 1921, 42 Stat. 5 (1921). 
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on the mix of nationalities in the United States population. The base 
year of 1890 was chosen because it favored immigrants from Northern 
and Western European countries. Although this system was at odds 
with the egalitarian ideals upon which this country was founded, it 
was not repealed until 1965. 

The Immigration and Nationality Act** (INA) consolidated the pre- 
vious patchwork of laws. The Act established a ceiling of 270,000 
immigrants (permanent residents) per year, with a per-country limit of 
20,000. A system giving preference to family- and employment-based 
immigration was developed. The INA remains the organic law of 
immigration.'® 

The 1980s produced three profound changes in immigration policy. 
The Refugee Act of 1980’ established a uniform national policy for 
persons fleeing religious, political, or other persecution. Next, in re- 
sponse to national concern about illegal immigration, Congress passed 
the Immigration Reform and Control Act (IRCA) of 1986.17 IRCA had 
two aims: to legalize the many undocumented workers in the United 
States and to stop the further flow of ‘‘illegals’’ by penalizing employers 
for hiring them. In addition, the Immigration Marriage Fraud Amend- 
ments of 1986* placed restrictions on aliens seeking to immigrate based 
on marriage to a United States citizen or permanent resident. It created 
a two-year conditional residence period to test the viability of the 
marriage. 

In contrast with these pieces of legislation, the Immigration Act of 
1990 (IMMACT ‘90)'* comprehensively overhauled the immigration 
system. Categories for immigrants were reshuffled and expanded to 
fourteen new preferences. Some were transitional and some permanent. 
There was an increased emphasis on skilled labor. Employment-related 
visas were almost tripled, while visas for family-related immigration 
were held relatively constant. To provide diversity in immigration, a 
‘‘green card lottery’’ was established for countries sending few immi- 
grants to the United States. To spur investment, persons creating 
substantial sources of employment in the United States were, for the 
first time in history, permitted to ‘‘buy’’ lawful permanent residence. 

Under the present scheme, three federal departments are primarily 
responsible for overseeing the immigration laws. The United States 
Department of Justice has four units with immigration-related powers. 
These include the INS, its largely autonomous Border Patrol, the Office 
of the Special Counsel for Unfair Immigration-Related Employment 
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. Act of November 10, 1986, Pub. L. No. 99-639, 100 Stat. 3537 (1986). 

. Act of November 29, 1990, Pub. L. No. 101-649, 104 Stat. 4978 (1990). 
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Practices (OSC), and the Executive Office for Immigration Review (EOIR). 
The INS approves applications for alien ‘‘sponsorship’’ (known as visa 
petitions); regulates the entry, stay and expulsion of aliens; naturalizes 
aliens and acknowledges citizenship; fines employers for hiring the 
undocumented; and apprehends individuals who smuggle, transport, 
or encourage the illegal entry of aliens.2° Within INS, the Border Patrol 
monitors the nation’s ports of entry and borders, and also carries out 
employer sanctions relating to alien smuggling. Overlapping jurisdic- 
tion, results in considerable friction between the Border Patrol and INS 
District Offices. The OSC enforces the provisions of IRCA that prohibit 
discrimination based on citizenship status.?’ Finally, EOIR carries out 
the deportation and exclusion of aliens and antidiscrimination meas- 
ures.?? 

The Department of State, through consular offices abroad, issues, 
cancels, and revokes immigrant and nonimmigrant visas; investigates 
claimed employment credentials and family relationships; and issues 
certificates of expatriation, among other functions.?? Decisions made by 
consular officers are not effectively reviewable by the courts or the 
Executive Branch.** A third agency, the United States Department of 
Labor (DOL), helps ensure that most immigrants, and certain students, 
longshoremen, and temporary workers, do not endanger the United 
States labor market.?® 


III. FACULTY AND STAFF 


Aliens employed as faculty and staff on college campuses generally 
proceed along a well-worn path: they acquire temporary status and 
then permanent residence. The most common vehicle for temporary 
employment is the H-1B visa. 


A. Temporary Employment 


For most universities, the H-1B nonimmigrant category is the primary 
medium for employment of international faculty and staff, despite 
somewhat protracted and cumbersome procedures. Citizens of Canada 





20. See, generally, IMMIGRATION LAW SERVICE § 2.25, (Dag E. Ytreberg, ed., 1992). 

21. See, generally, Immigration and Nationality Act, § 274B, 8 U.S.C. § 1324b (1988 
& Supp. I 1991). 

22. See, generally, 8 C.F.R. §§ 3.0-3.38 (1992). 

23. Immigration and Nationality Act, § 104, 8 U.S.C. § 1104 (1988); see, e.g., 22 
C.F.R. §§ 7.1-7.9, 40.1-40.111, 41.1-41.122, & 42.1-42.83 (1992). 

24. United States v. Phelps, 22 F.2d 290 (2d Cir. 1927); but cf., Pena v. Kissinger, 
409 F. Supp. 1182 (S.D.N.Y. 1976). A bill, House Resolution 5173, the Consular Review 
Act of 1992, which would permit review of many visa denials, is pending before Congress. 
The bill is strongly supported by the American Immigration Lawyers’ Association (AILA) 
and immigrants’ rights groups. AILA Action Alert, Aug. 12, 1992. 

25. See, e.g., Immigration and Nationality Act, §§ 212(a)(5), (m)(2), (n), 8 U.S.C. §§ 
1182(a)(5), (m)(2), (mn) (1988). 
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can avoid the H-1B procedures because of the United States/Canada 
Free Trade Agreement.” The H-1B visa category is defined as ‘‘an alien 
coming temporarily to the United States to perform services ... in a 
specialty occupation .. . .’’?”? Specialty occupation means an occupation 
that ‘‘requires the theoretical and practical application of a specialized 
and highly theoretical body of knowledge and the attainment of at least 
a bachelor’s degree or equivalent in the field of specialization.’’?* As a 
matter of practice, virtually any faculty or staff member meets this basic 
requirement. 

H-1B status can be acquired in one of two ways. First, if the alien is 
abroad, she may receive a visa at a United States consulate after certain 
application procedures are finished. If the alien is in the United States 
and maintaining lawful nonimmigrant status in another visa category, 
she may apply for a change of status to H-1B.”° 


1. Department of Labor Petitioning Process. 


The mechanics of the H-1B petitioning process have changed consid- 
erably since the passage of IMMACT ‘90. Under prior law, the employer 
directly petitioned the INS. The procedure involved no labor-related 
constraints, including no test of the labor market. Under pressure from 
unions, however, Congress, in IMMACT ‘90, enacted controls over the 
H-1B petition process to ensure that foreign workers in this category 


do not undercut domestic wages and working conditions and to limit 
the number of foreign workers. This was done despite government- 
sponsored studies showing that H-1B workers had little or no effect on 
the domestic labor market.*° 

Under the post-IMMACT ‘90 scheme, the employer must attest to the 
Department of Labor (DOL) by the Labor Condition Application (LCA) 
that: 1) he is offering the higher of prevailing or actual wage; 2) he is 
offering prevailing working conditions; and 3) there is no strike or 
lockout at the place of employment. ‘‘Prevailing wage’’ means an 
average derived by surveying similar occupations in the area of intended 
employment and dividing by the number of employers surveyed.” 
‘‘Actual wage’’ is the wage paid to workers similarly employed by the 
employer giving the attestation.*? ‘‘Similarly employed’’ has been di- 





26. United States-Canada Free Trade Agreement, Annex 1502.1(C) and Schedule 2 
thereto. 

27. Immigration and Nationality Act, § 101(a)(15)(H)(i)(b), 8 U.S.C. § 1101(a)(15)(H)(8)(b) 
(1988). 

28. Id. § 214(i)(1), 8 U.S.C. § 1184(i)(1) (1988); see also 8 C.F.R. § 214.2(h)(4) (1992). 

29. Immigration and Nationality Act, §§ 148, 214, 8 U.S.C. §§ 1184, 1258 (1988); 8 
C.F.R. § 248 (1992); 22 C.F.R. § 41.53 (1992). 

30. Characteristics and Labor Market Impact of Persons Admitted Under the H-1 
Program (1988) (study by Booz, Allen, & Hamilton, Inc., Betheseda, Md). 

31. 20 C.F.R. § 656.40 (1992). 

32. 20 C.F.R. § .715 (1992). 
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luted substantially by recent statutory amendments and regulation to 
mean someone employed in virtually the same job and with the same 
qualifications as the alien.** ‘‘Actual wage’’ becomes an issue only if 
the alien is paid less than someone ‘‘similarly employed.’’ Wage issues 
do not occur with great frequency for faculty because of the finely- 
honed market sensibility of most institutions of higher education.** But 
this is not the case for researchers who, at least before IMMACT ‘90, 
were often paid very low salaries. 

With respect to calculating the prevailing wage, the employer can 
rely on DOL figures, published surveys, or other authoritative infor- 
mation. If wage information other than that of DOL is utilized, careful 
records must be kept. Only reliance on DOL’s information is certain 
protection against a public complaint.** Likewise, the employer should 
keep records of how the actual wage was determined.” 

There are draconian penalties for willful misrepresentation in an 
LCA. The worst of these is disqualification from petitioning for tem- 
porary or permanent alien employees for a period of one year.** This 
could spell complete disaster for many research institutions. 

The LCA is made by completing Form ETA 9035 and mailing or 
faxing two copies of it to the Regional Certifying Officer of the De- 
partment of Labor. That officer will then date-stamp and return the 
form to the employer. By law, the DOL checks the form only for 
completeness, accuracy and original signature.*® Unless a complaint is 
filed by a private party, no investigation of the facts set out in the LCA 
occurs.*® Pursuant to an amendment to IMMACT ‘90, the DOL must 
return the LCA within seven days.*t The employer must post Form 
ETA 9035 for ten consecutive days in at least two conspicuous places 
at the workplace. An announcement by the employer to the public 
must also be made so that those who wish to may comment.*? 


2. INS Petitioning Process. 


Once the LCA process is completed, the employer may petition the 
INS. At this point, the employer must demonstrate that the alien’s 





33. Immigration and Nationality Act, § 212(n)(1)(A)(i)(), 8 U.S.C. § 1182(n)(1)(A)()(D 
(1988) (as amended by Miscellaneous and Technical Immigration and Naturalization 
Amendments of 1991, Act of Dec. 12, 1991, Pub. L. No. 102-232, 105 Stat. 1733 (1991)). 

34. 20 C.F.R. § .710 (1992). 
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professors’ wages. See, e.g., Board of Trustees CUPA Faculty Salaries by Discipline, State 
Composite-1991, (W. Ed. Stephens ed., McNeese State University, July 16, 1992). 

36. 20 C.F.R. § .730(e)(ii)(C)(1) (1992). 

37. Id. § .730(e)(iv)(2)(ii). 

38. Immigration and Nationality Act, § 212(n)(2)(C), 8 U.S.C. § 1182(n)(2)(C) (1988). 

39. Id. § 212(n)(1)(A), 8 U.S.C. § 1182(n)(1)(A) (1988). 

40. Id. § 212(n)(2)(A), 8 U.S.C. § 1182(n)(2)(A). 

41. Id. § 212(n)(1)(A), 8 U.S.C. § 1182(n)(1)(A). 

42. Id. 
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prospective position is a specialty occupation and that the alien has 
the appropriate qualifications. Thus, the employer must furnish copies 
of the alien’s credentials and a cover letter from the employer describing 
the nature of the position, its minimum requirements, its terms, and 
its salary.* 

In connection with the petition process, the employer makes various 
certifications. First, the employer explicitly agrees to abide by the terms 
of the LCA. Second, the employer certifies that the employer will be 
liable for the reasonable costs of return transportation for the alien 
employee should the employee be dismissed during the authorized 
period of H-1B status.** In addition, the employer generally certifies, 
under penalty of perjury, that all of the information contained in the 
petition and supporting documents is true and correct. Finally, the 
individual signing the petition certifies that the individual is empow- 
ered to do so by the employing organization.*® 

Many public institutions have difficulty budgeting return transpor- 
tation in case of dismissal during the authorized period of H-1B status. 
In some cases, the institution may force the alien to indemnify it by 
setting aside funds in a protected account or by signing an indemnifi- 
cation agreement. Although this arguably contravenes the purpose of 
the statute, nothing in the law forbids it.*® The institution remains 
ultimately liable under the statute, even though it may have the right 
to seek indemnification from the alien employee.*’ Some institutions 
circumvent the budgeting problem by making the department chairper- 
sons responsible for satisfying the expense from discretionary, non- 
public funds. 

Certification that the person who signs the petition is ‘‘empowered 
to do so’’ basically means that the signatory has actual hiring authority 
delegated by the institution. Universities usually delegate hiring au- 
thority to department chairpersons and directors. This raises the prac- 
tical question of whether all persons with hiring authority should be 
allowed to sign visa petitions. From the institutional point of view, 





43. 8 C.F.R. § 214.2(h)(4)(iii) (1992). 

44. In the authors’ experience, repatriation is more of a theoretical possibility than 
an everyday occurrence. As a general rule, H-1B faculty and staff not given continued 
employment with one institution almost always either return home voluntarily or obtain 
other employment. 

45. Willful misrepresentation is subject to the general penalties of 18 U.S.C. § 1001 
(1988), as well as the specific document fraud penalties added by IMMACT ‘90, Immi- 
gration and Nationality Act, § 274c, 8 U.S.C. § 1324c (1988). Also, note that departure 
from the conditions of employment set out in the LCA can result in disqualification from 
the petition process as mentioned above. 

46. Cf., employer sanctions provisions of the Act, wherein indemnification of em- 
ployers by aliens for employer sanctions penalties is expressly forbidden. Immigration 
and Nationality Act, § 274A(g), 8 U.S.C. § 1324a(g) (1988). 

47. It should be noted that in cases of repatriation, as a practical matter, seeking the 
funds would be difficult, if not impossible. 

48. The University of New Orleans is an example of such an institution. 
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these two functions need not rest with the same person. At many 
institutions, strict controls have been imposed over the signing of 
petitions. Those authorized to sign have been reduced to a handful of 
individuals who have experience and knowledge concerning immigra- 
tion matters. Without such controls, individuals who either do not 
recognize the inappropriateness of procedures or who may bind the 
institution to inappropriate obligations contained in the petition doc- 
uments could sign and file petitions at will. 

Certain regions of the Department of Labor have already instituted 
procedures that allow universities to designate a limited number of 
signatories for documents submitted to that agency.*® The DOL main- 
tains strict control over the signature process, and documents containing 
unauthorized signatures are summarily rejected. The INS, on the other 
hand, is an agency with a much higher volume of filings and consid- 
erably less efficiency. As a result, the INS has not yet established such 
controls. Though the institution may attempt to designate certain sig- 
natories with INS, it is unlikely that documents signed by unauthorized 
persons will be rejected. 

IMMACT ‘90 imposed an overall annual quota of 65,000 H-1B aliens. 
The INS interprets 65,000 to mean the number of ‘‘aliens issued a visa 
or otherwise provided nonimmigrant status’’*° during the year’ and 
has made it the employer’s obligation to notify the agency if an alien 
does not utilize an approved petition to obtain status or a visa.* If the 
quota limit is reached, it is likely to occur close to the end of the 
year. °° 

At present, quota problems are only a theoretical possibility. The 
growing interdependence of the world economy and corresponding 
growth in the need for highly specialized workers, however, could 
make quota exhaustion a reality. If the quota is reached, any petition 
filed would be returned to the employer with instructions to file it in 
the new fiscal year.** Needless to say, no interim temporary status or 
visa can be accorded the alien in the absence of a quota number. This 





49. Letter of Charlene G. Giles, Regional Certifying Officer, United States Dep’t of 
Lab., Region VI (Feb. 17, 1989). 

50. 8 C.F.R. § 214.2(h)(8)(A) (1992). 

51. The year in question is the federal fiscal year, Oct. 1 to Sept. 30. 

52. Id. § 214.2(h)(8)(D). However, as most employers are not likely to be aware of or 
undertake this requirement, the quota number as a practical matter will be the number 
of aliens approved for a H-1B visa or status, whether or not they actually utilize the 
approved petition for employment. 

53. The Booz-Allen study, for example, noted that the United States admitted about 
55,000 ‘‘H-1’’ workers in July 1988. See supra, note 25. However, the H-1 category has 
now been split between H-1A nurses and most other temporary workers, H-1Bx. Moreover, 
most athletes and entertainers, and many others, have been siphoned off by the new 
“O,” “P,” “Q,”’ and ‘‘R’’ nonimmigrant categories. Immigration and Nationality Act, 
§§ 101(a)(15)(O), (P), (Q), (R), 8 U.S.C. § 1101(a)(15)(O), (P), (Q), (R) (1988). Thus, the 
real impact of the quota may not be felt for several years. 

54. Id. § 101(a)(15)(E), 8 U.S.C. § 1101(a)(15)(E). 








1993] EMPLOYMENT OF INTERNATIONAL EMPLOYEES 59 


presents a serious problem to institutions of higher education. The 
federal fiscal year winds down precisely at the moment when new 
faculty and staff are expected to begin the academic year. Thus, insti- 
tutions are advised to plan hiring of foreign faculty and staff far in 
advance and to petition for individuals as temporary workers as soon 
as possible after hiring decisions are made, despite any other employ- 
ment authorization the employee may have.*® 


B. Permanent Employment 


The second step for foreign faculty and staff is to petition for per- 
manent residence. Any alien who is a lawful permanent resident®* may 
be employed permanently and may change employers at will. Perma- 
nent residence is most often accomplished through a test of the labor 
market and by petitioning INS. 


1. Labor certification. 


The first step in obtaining permanent residence is labor certification.*” 
In most cases, in order to hire an alien permanently, the employer 
must obtain a certification from the DOL that no United States workers 
(citizen, resident, asylee, refugee, temporary resident) are available to 
fill the job.** 

Labor certifications for university positions involving any amount of 
teaching receive special handling under DOL regulations.*® This enables 
the institution to follow its own recruitment procedure and select the 
best qualified person for the job. During the recruitment process, at 
least one advertisement must be run in a professional journal. The ad 
must state the position title, duties, minimum qualifications, and the 
fact that the job involves teaching. The labor certification must be filed 
within eighteen months of selecting the alien. The alien must possess 
at minimum the qualifications stated in the ad at the time the job was 
offered to the alien. If one of these requirements (such as the successful 
applicant being ‘‘ABD’’ rather than having received the Ph.D. at the 
date of hiring) has not been met in recruiting an alien, the special 
handling procedures may be repeated after the alien occupies the 





55. Note that ABDs and newly-minted Ph.D.s will often come to the institution with 
grants of practical training incident to their foreign student status. See discussion of 
practical training in the section on students. 

56. An alien that can show a ‘‘green card’’ or a stamp in his passport that says, 
‘*Processed for I-551—Temporary Evidence of Lawful Admission for Permanent Resi- 
dence.”’ 

57. Immigration and Nationality Act, § 212(a)(14), 8 U.S.C. § 1212(a)(14) (1988); 20 
C.F.R. § 656 (1992). 

58. In some cases, for aliens who are of ‘‘extraordinary ability’’ or have been 
outstanding teachers or researchers for three years, the labor certification may be avoided. 
Immigration and Nationality Act, § 203(b)(1)(A), (B), 8 U.S.C. § 1153(b)(1)(A), (B) (1988). 

59. 20 C.F.R. § 656 (1992). 
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position. In other words, the school may select the alien all over again, 
after a re-recruitment specifically permitted by the Technical Assistance 
Guide of DOL. 

Some institutions restrict who may apply for permanent residence. 
For example, some universities allow only tenure-track faculty to apply, 
while others require only a minimal one- or two-year contract. In some 
cases, institutions exclude post-doctoral researchers from filing for 
permanent residence. The permanence of a position for purposes of 
labor certification, however, depends solely on the institution’s present 
intent to keep the individual indefinitely. Reference need not be made 
to the employee’s contract, typically one year in duration, as such a 
contract is virtually the universal practice for tenure-track faculty, alien 
or not, despite the institution’s belief that the individual will achieve 
tenure.® 


2. Classification Petition. 


Once the labor certification is obtained, a petition (Form I-140) to 
classify the alien as a professional or skilled immigrant must be filed 
with the INS. If the alien has more than two years of training, 
education or experience, and the position requires the same, the alien 
may obtain residence in most cases in about six months to a year from 
the date of filing the labor certification. Under IMMACT ‘90, a new 
quota system, effective October 1, 1991, almost tripled the number of 
visas available for employment-based immigrants. Thus, most previous 
waiting periods were greatly reduced or eliminated for the majority of 
occupations. Only those aliens coming to occupy jobs requiring less 
than two-years of training or experience, or those born in heavy im- 
migration countries such as Mexico or the Philippines, now face long 
waiting lists. For labor certifications filed prior to October 1, 1991, the 
employer must file a preference petition no later than October 1, 1993. 


3. Permanent Residence Petition. 


An alien who has not worked illegally in the United States since 
January 1, 1977, has never been here illegally, entered the country with 
a visa and has continuously maintained lawful status since entry may 
obtain residence by filing Form I-485 and paying a fee of $120 once 
the I-140 is approved. If these qualifications are not met, the alien must 
seek a visa interview at a United States consulate abroad. The visa 
interview and related procedures normally require out-of-country travel 
for only a few days. In either procedure, the alien’s spouse and minor 





60. 20 C.F.R. § 656(D)(1) (1991). 

61. The Dep’t of Lab. defines ‘‘permanent job’’ by inference, as one which is of 
necessity one year or more in duration. 20 C.F.R. § 655.100(c)(2)(iii) (1992). 

62. Immigration and Nationality Act, §§ 203, 204(a)(1)(D), 8 U.S.C. § 1154(a)(1)(D) 
(1988 & Supp. I 1991); 8 C.F.R. § 204.5 (1992). 
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children are simultaneously eligible for residence. Aliens subject to the 
two-year foreign-residence requirement, and undesirable aliens,“ must 


follow special waiver procedures or may be unable to obtain permanent 
residence.® 


IV. EMPLOYMENT OF STUDENTS AND EXCHANGE VISITORS 


The laws and regulations pertaining to international students are 
complex; a full discussion of them falls outside the scope of this 
article.® 


A. F-1 Students 


Students who have maintained status, i.e., have been full-time stu- 
dents, may work on campus for up to twenty hours per week during 
the school session and full-time during vacations. A student who is 
out of status, however, may not work on campus until reinstated by 
INS. In the reinstatement process, students must indicate when and 
where they have been employed. This could expose institutions that 
employ students who are out of status.*” Employing a student who is 
out of status would trigger the employer-sanction provisions of IRCA 
and could mean substantial penalties for the institution. 


B. J-1 Exchange Visitors 


The exchange-visitor visa classification is used to bring students, 
trainees, professors, research scholars, international visitors and medical 
trainees to the United States for a variety of educational and training 
purposes. Exchange visitors are sponsored by one of 1,500 agencies, 
organizations or universities approved by the United States Information 
Agency (USIA). J-1 visa holders may work on campus according to the 
stipulations of their visa category (trainee, professor, student, etc.). 
Short-term visitors should be placed on J-1, rather than B-2 (tourist) 
visas, since B-2 visa holders cannot be compensated. Certain sponsoring 
organizations may restrict the employment of exchange visitors as a 
condition of receiving a grant or fellowship. 





63. Immigration and Nationality Act, § 212(e), 8 U.S.C. § 1182(e) (1988) (requires 
that certain J visa holders must return to their home countries for two years if they 
receive funds from their own government, the United States government, or an interna- 
tional organization; have skills in short supply in their home countries; or come to the 
United States for graduate medical training. In some cases, waivers of the residence 
requirement are possible.) 

64. Id. § 212(a), 8 U.S.C. § 1182(a). 

65. Id. § 212(e), (g), (h), (i), 8 U.S.C. § 1182(e), (g), (h), (i). 

66. A fuller discussion of the legal issues affecting international students and scholars 
is available elsewhere. See ADVISER’S MANUAL OF FEDERAL REGULATIONS AFFECTING FOREIGN 
STUDENTS AND ScHo.ars (Alex Bedrosian, ed., NAFSA: Ass’n of Int’! Educators). 

67. 8 C.F.R. § 214.2(f)(16) (1992); INS Form I-539. 

68. See, generally, Immigration and Nationality Act, § 274a, 8 U.S.C. § 1324a (1988). 
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Some exchange visitors are funded by outside agencies and perform 
unpaid work on campus. In such cases, it is wise to have a procedure 
for documenting such services to ensure that the visitor is covered by 
insurance in case of accident or injury. Further, recent changes in the 
J-1 regulations stipulate that major medical coverage, with a minimum 
of $50,000 per incident, and repatriation insurance be purchased for 
exchange visitors and family members. 


V. EMPLOYER SANCTIONS 


IRCA” imposes a dual obligation on employers: 1) to hire only those 
aliens authorized to work and 2) to keep records evidencing the right 
to work of all hires after November 6, 1986. The penalties for hiring 
undocumented workers or faulty record-keeping range from a $100 fine 
for a first offense to jail terms for consistent violators.”! 

Verification of employment authorization is often difficult and con- 
fusing, as some aliens are automatically entitled to work according to 
the terms of their visa status, while others must request permission to 
work.” Such permission may take the form of a letter, a passport stamp, 
a pink or white sheet, a yellow or white card, or a laminated card. 
Record-keeping is quite a bit simpler. Generally, within seventy-two 
hours of hire, every post-IRCA employee must execute INS Form I-9, 
certifying permission to work. The employer must also sign the form, 
attesting that a representative of the institution has checked the em- 
ployee’s documents and they appear to be genuine evidence of identity 
and authorization to work. A citizen need prove identity and citizen- 
ship; an alien must show identity and evidence of work authorization. 
The employer may not request more or different documents than those 
listed on the I-9 form.”? Copies of the documents checked by the 
employer need not be kept with the I-9; it is, however, probably good 
practice to do so. 

Since the passage of IRCA, the Office of the Special Counsel for 
Unfair Immigration-Related Employment Practices (OSC) has, with sur- 
prising alacrity, pursued employers large and small in its effort to 
prevent discrimination against certain classes of citizens and aliens.” 
The antidiscrimination provisions of IRCA apply to employers having 
three or more employees.”> For those employers having fifteen or more 





69. 22 C.F.R. § 514.13(4) (1992). 

70. Act of November 6, 1986 Pub. L. No. 99-603, 100 Stat. 3359 (1988). 

71. Immigration and Nationality Act, § 274A(e)(4), (5)(f), 8 U.S.C. § 1324a(e)(4), (5)(f) 
(1988). 

72. Cf., 8 C.F.R. § 274a.12(a), (b), (c) (1992). 

73. Immigration and Nationality Act, § 274A(b)(1), 8 U.S.C. § 1324a(b)(1) (1988). 

74. The extent of the OSC’s and Administrative Law judges’ zeal is on plain view in 
United States v. Louis Padnos Iron & Metal Co., 1992 OCAHO LEXIS 17 (Mar. 27, 1992) 
(LEXIS, IMMIG., OCHAO) which prohibits an employer from requesting a new employ- 
ment authorization document, even when she knows an old one is expiring. 

75. Immigration and Nationality Act, § 274B(a)(2), 8 U.S.C. § 1324b(a)(2) (1988). 








1993] EMPLOYMENT OF INTERNATIONAL EMPLOYEES 63 


employees, the EEOC exercises similar, but not identical, concurrent 
jurisdiction.” The classes of individuals protected by IRCA are United 
States citizens, permanent resident aliens, temporary resident aliens 
granted amnesty, refugees and asylees.”’ 

Currently, the issue arising most frequently concerns an employer’s 
inquiry into an individual’s immigration status at the time of hire and 
requiring documents different from, or in excess of, those required by 
law. The I-9 form has recently been revised to include a more compre- 
hensive list of documents which may be requested of an individual 
seeking employment. The employer may not request documents which 
do not appear on the I-9, nor documents in addition to bare require- 
ments stated on the form. If the employer has independent knowledge 
that the individual applying is an unauthorized alien or that a person 
in her employ has become unauthorized, however, the employer may 
refuse initial or continued employment.” In order to avoid a claim of 
discrimination, however, the institution in such cases would be well 
advised to document the specific information it possesses. 


° VI. Tax Issues 


Tax issues for United States citizens are confusing and complex. 
Taxation of foreign nationals, however, is controlled by the type of 
visa, length of time in that visa status, eligibility for exemptions through 
one of thirty-five international tax treaties, and the amount of exemption 
permitted by visa type for each treaty. The two key issues regarding 
taxation are the definition of a non-resident alien for tax purposes and 
the the alien’s eligibility for exemptions under a tax treaty. 


A. Tax Treaties 


The United States has tax treaties with thirty-five nations. Treaties 
that deal with tax issues are identified as one of several types of treaties: 
Estate Tax Treaties, Social Security Agreements, or Tax Treaties that 
deal with all other tax issues. The nature of the various taxes covered 





76. 42 U.S.C. § 2000e-14 (1988). IRCA provisions apply exclusively, however, to 
‘citizenship status’’ discrimination which is not based on national origin. Immigration 
and Nationality Act, § 274B(a)(1)(B), (a)(2), 8 U.S.C. § 1324b(a)(1)(B), (a)(2) (1988 & 
Supp. I 1991). 

77. Temporary residence is accorded to persons granted legalization under IRCA’s 
several legislation programs. See Immigration and Nationality Act, § 245A, 8 U.S.C. § 
1255(a) (1988). Such persons have been issued a laminated card bearing a green stripe 
along the top and a legend, ‘‘temporary resident.’’ Refugees are individuals given the 
right to enter the United States from abroad because of fear of persecution in their 
homelands. Id. § 101(a)(42), 8 U.S.C. § 1101(a)(42). Similarly, asylees are aliens granted 
the right to remain in the United States because of fear of persecution abroad. Id. § 208, 
8 U.S.C. § 1158. Both classes of individuals will be in possession of an INS work 
authorization document. 

78. 1 United States v. Louis Padnos Iron & Metal Co., 1992 OCAHO LEXIS 17 (Mar. 
27, 1992) (LEXIS, IMMIG, OCAHO). 
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by Estate Tax Treaties extends beyond the scope of this article. Neither 
Tax Treaties nor the internal revenue laws”? of the United States govern 
the other.*° The Tax Code makes certain allowances for applicable 
treaties.®’ 

Generally, a tax treaty will describe the taxes and the persons affected 
by the treaty and will prescribe the withholding required of those who 
deal with such persons. Tax treaties use some terms that may be 
unfamiliar, including independent personal services, dependent per- 
sonal services, and remittances or allowances. Independent personal 
services are those rendered in a relationship other than employment, 
while dependent personal services are those rendered in an employment 
relationship. For example, where the payor does not control what is 
done and how it is done, the relationship may be one of independent 
personal services. Remittances or allowances are amounts paid to a 
student by persons outside the United States. Treaties may include a 
specific definition of these terms and such a definition may be more 
restrictive than these general definitions. 


B. Who is a Nonresident Alien for Federal Tax Purposes? 


Subject to any applicable treaty, the Tax Code controls federal taxation 
of nonresident aliens.*? For purposes of the United States income and 
related taxes, a nonresident alien®* is a non-citizen and has not: a) 
become lawfully admitted, in accordance with the immigration laws, 
to the United States as a permanent resident at any time during a 
calendar year;** b) made a tax election to be treated as a resident alien 
under certain circumstances; c) met the substantial-presence test. 

The substantial-presence test® is an objective test, based on the 
number of days a person is physically present®* in the United States 
during a period of three years. Certain types of stays in the United 
States are disregarded under this test. Among the types of stays disre- 
garded in determining whether an alien has met the substantial-presence 
test is a stay as a ‘‘teacher or trainee’’ or as a ‘‘student.’’®’ 

The tax definitions of ‘‘teacher or trainee’ and ‘‘student’’ incorporate 
the definitions of those terms in the Immigration and Naturalization 
Act®* and include a separate requirement that the person substantially 





. The Internal Revenue Code of 1986, as amended. 

. LR.C. § 7852(d)(1) (1988). 

. Id. § 894(a)(1) and Treas. Reg. § 1.871-12 (1988). 

. LR.C. § 894 (1988). 

. Id. § 7701(b)(1)(B). 

. Id. § 7701(b)(6). 

. Id. § 7701(b)(3). 

. Id. § 7701(b)(7). 

. Id. §§ 7701(b)(3)(D)(i), 7701(b)(5)(A)(ii), & 7701(b)(5)(A)(iii). 

. Immigration and Nationality Act, 8 U.S.C § 1101(a)(15)(F), (J), & (M) (1988). 
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comply®? with the requirements for being admitted into the United 
States.°° Further, tax status as a ‘‘teacher or trainee’ and ‘‘student’’ is 
limited to a specific period of time, regardless of that person’s status 
for immigration purposes.*! The tax definitions are used only for the 
physical-presence test in the tax definition of nonresident alien. A 
nonresident alien who does not meet tax requirements could be treated 
as a resident alien subject to United States income tax on world-wide 
income. A nonresident alien who holds a visa under subparagraphs 
(F), (J) and (M)-of section 101(15) of the Immigration and Nationality 
Act” is hereafter called an ‘‘alien teacher or student.’’ When the 
additional requirements of the tax-law definition of ‘‘nonresident alien’ 
are imposed, that fact is noted. 


C. Federal Income Taxation of Nonresident Aliens 


Unlike United States citizens and resident aliens whose income tax 
is based on world-wide income, nonresident aliens pay tax only on 
‘“‘sross income from sources within the United States.’’** The source 
rules are complex, but the purpose of this article precludes discussion 
of source rules for all types of specially treated income. A scholarship 
or fellowship granted by a nonresident alien is not ‘‘gross income from 
sources within the United States.’’®® Compensation payments from a 
foreign employer to certain nonresident aliens are not subject to United 
States income tax.% 

For certain tax purposes, an alien teacher or student is treated as a 
nonresident alien who is engaged in a trade or business in the United 
States and the taxable income, if any, from a scholarship from United 
States sources is treated as effectively connected with a United States 
trade or business.*” This favors the scholarship recipient, if a return is 
filed,°* because it allows the alien teacher or student to: a) deduct 
certain expenses,®® and b) use the same graduated tax rate schedule’ 
applicable to United States citizens, rather than the flat rate of thirty 





89. For independent determination by the IRS, see Treas. Reg. § 301.7701(b)-3(b)(6) 
(Sept. 10, 1987). 

90. I.R.C. § 7701(b)(5)(C) and (b)(5)(D). See also Treas. Reg. § 301.7701(b)-3(b)(3) and 
(b)(4) (1992). 

91. L.R.C. § 7701(b)(5)(E) (1992). See also Treas. Reg. § 301.7701(b)-3(b)(7) (1992). 

92. Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15) (1988). 

93. I.R.C. § 872(a) (1988) and Treas. Reg. § 1.871-1(a) (1988). 

94. See, generally, I.R.C. §§ 861-865 (1988). 

95. See Scholarship or Fellowship Grants, IRS, Withholding of Tax on Nonresident 
Aliens and Foreign Corporations, Pub. 515, Rev. Nov., 1992, Catalog No. 15019L, 12. 
The authors have been unable to find regulatory support for this position. 

96. I.R.C. § 872(b)(3) (1988) and Treas. Reg. § 1.872-2(b) (as amended in 1974). 

97. I.R.C. § 871(c) (1988) and Treas. Reg. § 1.871-9 (as amended in 1972). 

98. I.R.C. § 874 (1988). 

99. Id. § 873(a). 

100. Id. § 871(b). 
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percent’ that is generally applicable to a nonresident alien’s income 
not effectively connected with a United States trade or business. In 
certain circumstances, an alien teacher or student may deduct one 
personal exemption, which would reduce federal tax.’ An alien teacher 
or student is not generally entitled to a standard deduction. 


D. Social Security Tax 


The Social Security tax on self-employed individuals does not apply 
to nonresident aliens,'°* absent an agreement to that effect between the 
United States and the other nation.’°* When a college or university pays 
compensation for services to any enrolled student, citizen or non- 
citizen, who is regularly attending classes, those payments are not 
subject to the Social Security Tax.’ When any employer pays com- 
pensation for services to a nonresident alien’ who is an alien teacher 
or student, those payments are not subject to the Social Security tax if 
the alien teacher or student performs those services to carry out the 
purpose specified in the subsection of the Immigration and Naturali- 
zation Act under which the alien teacher or student is present in the 
United States.1°” 

Among the exclusions in the definition of wages subject to the Social 
Security Tax are scholarship benefits, but only to the extent such 
benefits are not subject to income tax.’ It may be possible to conceive 


of a scenario under which a grant from an educational organization 
that is partially taxable for income-tax purposes would be subject to 
the Social Security Tax. Educational organizations should investigate 
each situation, with particular emphasis on the Social Security defini- 
tions of ‘‘wages’’ and ‘‘employment’’**® and on applicable Social 
Security agreements then in effect. If a payment is subject to Social 
Security Tax, then withholding may be required for that tax. 


CONCLUSION 


The academic and administrative needs of colleges and universities 
mandate hiring the best person for the position, and, whether the 





101. Id. § 871{(a). 

102. Id. § 873(b)(3). 

103. Id. § 1402(b) (Note that residents of Puerto Rico, the Virgin Islands, Guam or 
American Samoa are not deemed to be non-resident aliens. The definition of non-resident 
alien intended here is the tax definition described before.) 

104. The IRS reports that the United States has Social Security Agreements with at 
least thirteen nations. IRS, United States Tax Guide for Aliens for 1991 Returns, Pub. 
519, Catalog No. 15023, T 27. 

105. LR.C. § 3121(b)(10)(A) (1988). 

106. Under the tax definition contained in I.R.C. § 7701(b)(1). 

107. Id. § 3121(b)(19). 

108. Id. § 3121(a)(20). 

109. Id. § 3121(a). 

110. Id. § 3121(b). 
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position involves a janitor or an endowed chairholder, the best person 
may be a foreign worker. Recent changes in federal laws and regulations 
have made the hiring and retention of these workers more complicated, 
but no less rewarding. College and university counsel should be aware 
of institutional responsibilities and liabilities and work with staff mem- 
bers in human resources, payroll, academic affairs, and student affairs 
to implement appropriate policies. 








COMMENTARY 


THE MORAL FUNCTIONS OF HIGHER 
EDUCATION IN MODERN SOCIETY 


ELIZABETH T. KENNAN* 


This, a time at which higher education finds itself under fierce 
attack, is exactly the moment to reflect upon the contribution of higher 
education to the formation of the nation’s moral standards. Indeed, 
all of higher education should reflect upon its commitments and join 
in an undertaking to address the problems of our troubled society. 

By the mid-Nineteenth Century, the notion that higher education 
had a distinct moral responsibility was already an American idea. 
Despite Cardinal Newman’s virtually exclusive concentration, an ocean 
away, on the rigors of teaching and research, twin aspects of the 
search for truth, founders of colleges and universities on this side of 
the Atlantic behaved as though they believed that higher education 
had a transforming value in addition to its charge of imparting knowl- 
edge. When Mary Lyon founded Mount Holyoke as the nation’s first 
institution for higher learning for women, for example, she refused 
to allow it to become a pulpit for the abolitionists. She did so, not 
because she drew back from the onslaught against slavery, but because 
she knew her own venture was controversial enough in the freedoms 
which she claimed for women. She dared not draw more fire against 
her fledgling institution. She was cautious to protect her college—but 
she was utterly daring in her expectation of its graduates. They were 
taught to go—and go they did—to the uttermost ends of the earth, to 
take education to Kurdistan and to China, to Turkey and to Texas. In 
so doing, they were expected to change those societies forever, bring- 
ing with them self-discipline and prudence, love of learning and 
respect for one another. To prepare themselves for such work, students 
were expected to meet in small groups, often in the presence of the 
President of the College, to examine their consciences and prepare 
for a life of service. Such service was thought to be the burden owed 
for the gift of learning, and correspondence of the period shows that 
it was eagerly embraced by a long succession of graduates, although 





* President, Mount Holyoke College. This paper constituted a part of the Uni- 
versity of Notre Dame’s Sesquicentennial Symposium, ‘‘Storm Over the University: 
American Higher Education in an Era of Eroding Confidence,’’ held September 27, 
1992, at Notre Dame, Indiana. 
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not, of course, by Emily Dickinson, whose later work was propelled 
in part by rebellion against Mount Holyoke’s moral formation. 

By the 1870s, however, educational leaders in general began to 
retreat from high moral commitment as a distinguishing mark of 
college education. Whether it was the growing influence of the German 
university system, or the increasing materialism which marked the 
progressive era, institutions gave their attention with increasing in- 
tensity to the subject matter of the disciplines themselves. Laboratories 
both for research and for teaching proliferated, and the development 
of seminars in the humanities focused attention on the investigative 
process, at the cost of that iterative reflection which is essential to 
deliberate character formation. The university as we know it was in 
the making in the 1870s, and, from the beginning, it was on the 
march. 

There is no need to rehearse here the painstaking development of 
the diversified modern university. It is enough for our purposes to 
note that as professional schools were erected side by side with 
colleges of arts and science, it became increasingly apparent that the 
knowledge they imparted was not only useful but powerfully construc- 
tive for many aspects of the society in which they were embedded. 

Medical schools were among the first of the professional subdivi- 
sions to appear, and the immediacy of their contribution to health 
and longevity brought them national attention and, indeed, national 
initiatives to set standards and improve teaching. Law, business and 
engineering followed, all with clear implications for improving the 
social as well as the physical infrastructure of the nation. Despite the 
periodic seizures of anti-intellectualism which have marked our his- 
tory, most Americans for most of the Twentieth Century have accepted 
universities as a useful tool of their own advancement and as signif- 
icant contributors to our national productivity. 

In the last few years, that pervasive agreement about the utility and, 
indeed, the trustworthiness of our universities has been under siege. 
The opening guns were sounded in the Senate in the 1970s when the 
purposes of a number of federally funded research initiatives were 
held up to ridicule. In the 1980s questioning about the uses of federal 
funds intensified, asking not only about the integrity of individual 
research projects, but about the integrity of longstanding agreements 
between government agencies and universities which set overhead 
ratios to reimburse academic institutions for the fixed costs underlying 
government-supported research. At the end of the decade, government 
investigations of the accounting practices at some universities lent a 
glare of notoriety to what had been, initially, a contract dispute. At 
the same time, the Justice Department claimed that the strictures of 
the Sherman Anti-Trust Act applied to university grants of financial 
aid, and pressed a case against the Ivy League and then the Massa- 
chusetts Institute of Technology to establish the point. The cumulative 
result was a sudden, sharp turn in the question. No longer was the 
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public asking what universities could contribute to the good of society; 
the public wanted to know whether there was any good to be found 
in universities. 

Simultaneously, as the end of the century has approached, the 
intense pressure which is being felt in the nation about our future 
directions and our present dilemmas spilled over into an attack on a 
very different aspect of university life: the undergraduate experience. 
Accusations were broadly made and rapidly generalized that university 
faculties who persist in teaching undergraduates do so from political 
motivation, with private agendas, by means of manipulation or intim- 
idation. Within the last few weeks, the Chairman of the National 
Endowment for the Humanities has issued a report which indicts 
university and college faculties for refusing to tell the truth, indeed, 
for refusing to admit that there is such a thing as truth. 

Lynn Cheney’s case has been a long time in building, and there 
have been polemics—some of them eloquent, many of them witty— 
on all sides. Needless to say, a charge that faculties neither honor nor 
profess truth is the most fundamental condemnation—and it is a moral 
one—which could be brought against universities. Such abandonment, 
if correct, would make moot any question of our ethical contribution 
to society. 

It is unlikely that progress can be made by lining up more asser- 
tions—on any side—in this debate. Rather I would propose that we 
consider the underlying concerns about directions in which society is 
tending which create anxiety on all fronts, including that of the 
university’s role in forming the habits and the morals of our youth. 
Those concerns are real. All over the world we see civil societies 
riven by fissures of ethnicity, creed and history, and falling one by 
one into an abyss of murder and finally of genocide. And we do not 
need to look to the Horn of Africa or to Kurdistan or to Sarajevo— 
places remote from our experience—to register the tremors which 
precede such deadly destruction. Russia, whose monolithic society 
we have staked out for so long, is trembling at the brink of civil strife 
which many fear would be, were it actually to break out, the most 
pervasive and deadly of any the world has yet seen. Even in the 
Untied States, the swift and violent reaction to the Rodney King 
decision in Los Angeles has signaled that the time is past when 
postponed promises and bland assurances can cover over the deep 
divisions of our history. This nation is also at a testing point, and we 
are casting desperately for the principles which can swing safety 
walks over the chasms we know to be in our midst. It is not surprising 
that we should look to our universities to find them. 

Those who decry university faculties for their failure to teach the 
truths of western civilization are, in fact, looking for a very specific 
set of bridges. They recall, and rightly, that the Enlightenment enun- 
ciated principles of toleration which make it possible for diverse 
groups, particularly those whose points of mutual exclusion are relig- 
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ious, to live together with a relative absence of harm. Even the 
bloodbath which ensued from the Enlightenment, the French Revo- 
lution, has its attractiveness from this point of view: against the 
aristocracy the Revolution united everyone else, making solidarity 
explicit by naming executioners, actors and Jews particularly to benefit 
by protection from the revolutionary Assembly. 

There is a basic premise shared by those who would prescribe a 
canon of traditional western texts for all beginning undergraduates. 
They believe that we can, now, replicate something of the experience 
of the eighteenth and early nineteenth centuries in this country. If we 
would once again immerse ourselves in the texts of the great theorists 
and practitioners of democratic society, we could see both the reason 
and the reasonableness in their arguments, and by that means we 
could abandon our own contentions. If we modulated our particularist 
agendas, we would find that reason could take us to those compro- 
mises among ourselves which are, in fact, the means of preserving 
civil society. Progress, the legitimate child of reason, would flourish 
once more in the land. 

Those who have worked hard to embellish or, in some cases, even 
replace the canon of texts in which Enlightenment thinking looms so 
large are firm in their conviction that we cannot replicate the expe- 
rience which surrounded the Federalist papers. What is more, they 
believe that we must not. For the high-water mark of Enlightenment 
thinking and of democratic compromise did in fact produce such 
notorious compromises as the Fugitive Slave Law, which was designed 
to take away the most elementary chance of survival from men and 
women who had risked all to seek asylum and freedom in the northern 
states. Those unhappy with the canon argue that the civilities of our 
history have been purchased by hidden savagery to whole categories 
of people. Until we admit and, then, eliminate the savagery, compro- 
mise is only another form of dominion. 

Our task is not to judge which set of critics is more correct in this 
onslaught upon university curricula but, in fact, to address the agony 
of our society. Whence comes the virulence of our hatred, the rage of 
our anger at one another? Can we understand it and, therefore, can 
the university play a role in eliminating it? I think so, but the price 
of that understanding is to give up our innocence. 

Innocence! A Phyrric sacrifice at the close of the Twentieth Century! 
Who could possibly be innocent after the age of twelve in this global 
society? Whose teenage years are really protected from drumming 
slogans of materialism, from enticements to pleasure with no holds 
barred? Who in the world cannot know about drought and disease 
and starvation? Who has not seen by tabloid or by video, if not by 
actual encounter, the violence humans enact—are enacting—moment 
by moment, one upon another? The history of the Twentieth Century 
has torn the blush of innocence from every one of its children—while 
they were still children. There is nothing to which we have not been 
exposed. 
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The blush of innocence is gone from us already. Perhaps it is gone 
from our world forever. But a shadow of innocence has been left 
behind, a cloak, perhaps. And there are few if any of us who have 
not picked it up from time to time and cocooned ourselves within it. 
James Baldwin, an American thinker who wrote before this current 
controversy and who in any case would have held himself aloof from 
it, shook out that cloak in Notes of a Native Son and held it up for 
us to see. He calls it naivete, an innocence of the will which chooses 
not to understand the persons amongst whom we live. He describes 
naivete in terms etched by a series of stays he made in a Swiss village: 


All of the physical characteristics of the Negro which had caused 
me, in America, a very different and almost forgotten pain were 
nothing less than miraculous ... in the eyes of the village 
people .... If I sat in the sun for more than five minutes some 
daring creature was certain to come along and gingerly put his 
fingers on my hair, as though he were afraid of an electric shock, 
or put his hand on my hand, astonished that the color did not 
rub off. In all of this, in which it must be conceded there was 
the charm of genuine wonder and in which there was certainly 
no element of intentional unkindness, there was yet no suggestion 
that I was human: I was simply a living wonder.’ 


This failure to admit him to the ranks of the knowable continued 
despite Baldwin’s frequent and prolonged stays in the village and 
despite his friendly conversations with the bistro owner’s wife. The 
result of this persistent ‘‘innocence’’ on him was volcanic: 


The rage of the disesteemed is personally fruitless, but it is also 
absolutely inevitable; this rage, so generally discounted, so little 
understood even among the people whose daily bread it is, is 
one of the things that makes history. Rage can only with diffi- 
culty, and never entirely, be brought under the domination of 
the intelligence, and therefore is not susceptible to any arguments 
whatever .... [A]lso, rage cannot be hidden, it can only be 
dissembled. This dissembling deludes the thoughtless, and 
strengthens rage and adds, to rage, contempt. 


Baldwin’s rage is the fury of the end of our millennium. It is visible 
over the entire globe and on virtually every inner-city street corner 
from Los Angeles to New York and back again. And it is matched, 
degree by burning degree, by those who profess their ignorance of 
some other group of people and who, wrapped in their cloaks of 
innocence, disdain and fear the fury they cause. In this we are all 
complicitous. No one class or race or religion has monopolized selec- 
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tive ignorance nor has any escaped it entirely. No one is privileged 
to avoid our particular Twentieth Century shadow. 

But if we do not free ourselves from it now, we shall be engulfed 
by it. We know that. There is a deep fear abroad that the conventions 
of our lives together may shatter under the pressure of our separate 
and collective anger. Something must be done to turn us back from 
the edge and to establish the commonality of our interests and the 
fundamental decency of our regard for one another. 

In these two tasks, the university should be key. It possesses the 
texts and the interpretive traditions, from the time of Hobbes to the 
present day, which show without doubt the commonality of our 
interests in civil accord. But how can it bring that knowledge into 
play in an environment in which the fundamental decency of our 
regard each for each is so profoundly at question and in which the 
suspicions of critics lead them to see patterns in the facts which 
undermine the university’s claim to know and to tell the truth? And 
how can it deal with the fundamental problem, that rage described 
by Baldwin which is ‘‘not susceptible to any arguments whatever’’? 

We can do it by turning to another aspect of the undergraduate 
experience for the tools to destroy our shadowed innocence and to 
reestablish our capacity to see and to make contact with one another. 
Where argument, that is to say reason, will not work, imagination 
will have to bridge the chasms among us—not the wild fantasy of 
indulgence, or the engorging dreams of dominion, but the disciplined, 
precise lift-off of imagination which allows the artist, and then each 
of us in her wake, to enter into the experience of another and make 
it our own. This is the imagination which makes empathy possible. 
It is the imagination which enables us to share joy and to feel another’s 
pain in such a way that we must respond to it and alter our own 
behavior if we are a cause of that pain. It is the imagination which 
we come to exercise in reading the canon—Shakespeare and Donne 
and Tolstoy—and in reading well beyond the canon—Baldwin and 
Rushdie and Simone Weil. It is the imagination we develop when we 
pay attention to the world around us with the quiet which enables 
our eyes to see. 

Iris Murdoch, in a slim volume called The Sovereignty of the Good, 
which she wrote as a philosopher rather than as a novelist, develops 
the notion of the morality of seeing. Reacting against the attention to 
human will which has been so large a part of the philosophical 
tradition of the Twentieth Century, she sought to establish her prin- 
ciple of morality, a standard of ‘‘good’’ beyond the self. Instead of 
focussing ethical regard on the internal judgments and the will of the 
individual, Murdoch, along with Simone Weil, whom she acknowl- 
edges, turns the capacity for moral action on the ability to look 
outward from the self to the reality of persons and creatures beyond. 
It is in this attitude toward outside reality that both Weil and Murdoch 
find virtue. Simone Weil has described the good simply as ‘‘atten- 
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tion;’’ Murdoch calls it ‘‘a just and loving gaze directed upon indi- 


vidual reality.’’? ‘‘As moral agents,’’ insists Murdoch, expanding this 
theme, 


we have to try to see justly, to overcome prejudice, to avoid 
temptation, to control and curb imagination, to direct reflection. 
Man is not a combination of an impersonal rational thinker and 
a personal will. He is a unified being who sees, who desires in 
accordance with what he sees, and who has some continual slight 
control over the direction and focus of his vision.? 


It is the direction and focus of our vision which can begin to address 
the rage Baldwin has held up for us. Only by acknowledging the 
palpability, the history, and the capacities for pleasure and pain as 
they really are in another person, can we restore honor to the dises- 
teemed and integrity to ourselves. When we pay attention, with eyes 
open and imaginations controlled, we can see the other person; we 
can even, by skilled use of our imaginations, come to see whole 
groups of other persons. Once we have put ourselves in that stance 
we can understand their pain and enable them to stop dissembling 
rage and channel it in ways that will address the inequities in our 
lives. Once fundamental changes occur in the attention we pay to one 
another, then reforms and compromises can begin to take place in our 
society which will not obliterate anger but will throw up the bridges 
necessary to negotiate the distance from crisis to working peace. 

How shall we accomplish this good? How can we break the solipsism 
of our own desires and turn our eyes, with that precise attention 
which functions as love in a civil society, onto the persons who are 
not of our circle and who until now have not been of our ken? This 
is the revolution which is part of our Twentieth Century enlighten- 
ment, and it is a revolution not of blood and of armaments, but of 
eyes and of heart. In it the universities can be expected to play a 
major role. For it is in the ways their faculties teach that students’ 
imaginations come to be controlled and curbed. It is in the texts and 
the works of art faculties present that imagination develops the pre- 
cision and the strength to leap the gap between circumstances, ena- 
bling us to understand one another. It is the pedagogy that faculties 
are now developing which create not sympathy, but empathy, and a 
language of communication which can pass from group to group. 

We can have confidence in our faculties. They are deeply aware of 
the charge upon them to educate all students, and in order to do so 
they know that they must understand the various groups and indivi- 
duals in their classrooms. They are already honing their own imagi- 
native powers as they themselves exercise that loving attention which 
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is the essential ingredient of teaching. Teachers in our universities 
and colleges are, in fact, doing the work so desperately needed by 
society at this moment. We must free ourselves, now, to see that work 
and to understand that it is going on quite outside the terms of the 
national debate about the canon in the humanities. 

It is possible to teach the fundamental virtue of attention either by 
using The Merchant of Venice or the Diary of Anne Frank, and many 
attentive teachers will refer students to the other if one is assigned. 
Rousseau and Franz Fanon both provide penetrating and not dissimilar 
critiques of hierarchical power, and present challenges which any 
serious student of the res publica must weigh. One lies within the 
canon of Western Civilization, one, controversially, is hailed as outside 
it. They would have to be cross referenced, in any case, in a course 
on political philosophy or social theory, to give students a sense of 
the scope and application of ideas. To spend our energies and to 
excite our indignation over the exclusion of one or the other from a 
syllabus is simply not efficient in these perilous times. 

Instead, we would do well to invest our moral energies in Iris 
Murdoch’s definition of the god, in ‘‘reality.’’ Let us admit, first of 
all, the overwhelming task laid upon us by the upheavals of this most 
terrible of centuries. We must forge the conditions of peace within 
nations before we can ever hope to create conditions for peace among 
them. To do so we must find the attitudes of mind which will allow 
us to admit the fullness of our differences—their legitimacy as well 
as their historic roots—while simultaneously finding the language and 
the inclination of heart to negotiate those differences. We must draw 
upon all the resources of our society, the generosity, the humor, the 
stores of our knowledge and the disciplines which make that knowl- 
edge useful. The duty of our universities, their moral charge, at this 
moment of millennium, is to bring the knowledge and the technique 
held in their libraries and embodied in their faculties to bear upon 
this task. Now is the time for us to pour out our resources of spirit 
to a nation which requires understanding. And we must do so in a 
spirit which recognizes that even in our bitterest critics there is a 
hope that we can do more and that the secrets of healing are in our 
hands. 

It must be said, however, that as we offer our expertise in the human 
dilemmas of our time, we must at the same time ensure, by our public 
behavior, that the nation can have trust in us. We must develop and 
pay for the accounting systems which enable us to trace all funds and 
to control their use in an accurate and timely fashion, if we do not 
have them already. We must police our athletic policies to ensure that 
the students who play for us also learn from us. We must settle, as 
MIT is now trying to do in the courts, and which we should all do 
in public debate, the purposes of, and the best means for distributing, 
private funds in aid of student tuition. We can only serve the public 
in substantial ways if we are transparent to public scrutiny, exactly 
as any other major institution is expected to be. 
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There are certain privileges of free expression and untrammeled 
research which are necessary to the life of the mind. But we should 
not pretend that our privileges protect us from accountability in 
financial matters or from the burden of explaining and, indeed, de- 
bating our key policies. The reasons for our behavior and the consis- 
tency with which we adhere to established rules must be clear. In 
most cases, overwhelmingly, they are. Let us join vigorously in the 
public debate now so that these rules are understood and that the 
self-discipline of our universities once again is respected. 

But above all let us make public the dynamics and the larger purpose 
of our classrooms in the humanities. The universities are engaged in 
the most serious moral task of our era: creation of the conditions for 
peace. Our faculties, explicitly or implicitly, know this to be the case. 
Let us give the weight that is due to their debates, let us honor their 
experiments with texts, old and new, and let all of us who are members 
of universities be witnesses of the attention which is the moral charge 
they lay upon us. 











KREBS V. RUTGERS: 

THE POTENTIAL FOR DISCLOSURE OF 
HIGHLY CONFIDENTIAL PERSONAL 
INFORMATION RENDERS QUESTIONABLE THE 
UsE OF SOCIAL SECURITY NUMBERS AS 
STUDENT IDENTIFICATION NUMBERS 


INTRODUCTION 


The Social Security card states on its face that it is ‘‘not to be used 
for identification purposes.’’ This proviso was included on the Social 
Security card because frequently no official investigation of the infor- 
mation provided to obtain a number occurred.’ As a result, a person 
could acquire several cards under different identities; the reliability of 
a card for identification purposes is thus questionable. Despite the 
card’s proviso, in recent years government agencies and private organ- 
izations have increasingly used the Social Security number? as a com- 





1. Each person’s Social Security number is unique. It is to be used by the person 
to whom it was issued. No one should have or use more than one number. Use of more 
than one number might result in earnings not being credited to one’s record, and 
consequently a person could lose some rights to benefits. SoctaL SECURITY ADMINISTRATION, 
PROGRAM OPERATIONS MANUAL SYSTEM § RM 00204.025(C). See also introductory discussion 
from Privacy Act of 1974, Pub. L. No. 93-579, reprinted in 1974 U.S.C.C.A.N. 6943. 

2. Persons who are employed or who can earn income from self-employment must 
have a Social Security number. The individual’s name, together with his or her Social 
Security number, identifies the person’s record so that wages or self-employment income 
reported can be properly posted to the individual’s record. See 20 C.F.R. § 422.103(a). 
The number is also used when determining entitlement to benefits. See SociaL SECURITY 
ADMINISTRATION, PROGRAM OPERATIONS MANUAL SYSTEM § RM 00201.005(A). A Social 
Security number is issued after the Social Security Administration receives and processes 
a completed application (Form SS-5). See 20 C.F.R. § 422.103(b) (1992). The Social 
Security Administration also issues a Social Security card to each individual at the same 
time it issues a Social Security number. The card is made of bank note paper and, 
supposedly, cannot be counterfeited. See 42 U.S.C. § 405(c)(1)(D) (1988). Application 
Form SS-5 is the basic document used to establish the Social Security number and set 
up an individual’s record. It is used to apply for original cards, replacement cards, and 
any duplicate cards involving a change of name or correction of other information on an 
original application. See SociaL SECURITY ADMINISTRATION, PROGRAM OPERATIONS MANUAL 
SysTEM § RM 00202.001(B). The applicant must submit documentary evidence of age, 
identity, and United States citizenship or legal alien status before an application can be 
processed. See 42 U.S.C. § 405(c)(2)(B)(ii) (1988). The Social Security Administration 
has established specific evidentiary requirements for this type of information. See 20 
C.F.R. § 422.107 (1992). In processing an application, the Social Security Administration 
will determine whether any Social Security number has previously been assigned to the 
applicant. See 42 U.S.C. § 405(c)(2)(B)(ii) (1988). 
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mon identifier to improve the efficiency of services, aid management 
functions, prevent fraud, and reduce errors in identification of people. 

While this has occurred, citizens’ complaints to Congress and the 
findings of several expert study groups® have illustrated a common 
belief that such use poses a threat to individual privacy and confiden- 
tiality of information. Both the development of one number to label a 
person throughout society and the use of the Social Security number, 
the key to an individual’s government file,* are primary concerns of 
these groups. They believe that an identifying number will enable 
violations of civil liberties through intelligence and surveillance uses 
of the number for indexing or locating a person. 





3. The Committee on Government Operations, to which the bill (S. 3418) to establish 
a Federal Privacy Board was referred, was created to oversee the gathering and disclosure 
of information concerning individuals, to provide management systems in federal agen- 
cies, state and local governments, and other organizations regarding such information, 
and for other purposes. The Committee found that the need for enactment of privacy- 
protecting provisions was supported by the investigations and recommendations of 
numerous congressional committees, reports of bar associations, and other organizations, 
and conclusions of governmental study commissions. Particularly supportive of the 
principles and purposes of S. 3418 were the following reports sponsored by Government 
agencies: 

(1) ‘‘Legal Aspects of Computerized Information Systems’’ by the Committee on Sci- 
entific and Technical Information, Federal Council of Science and Technology, 1972. 

(2) ‘‘Records, Computers and the Rights of Citizens,’’ Report of the Secretary’s Advisory 
Committee on Automated Personal Data Systems, Department of Health, Education and 
Welfare, July 1973. 

(3) ‘‘Databanks in a Free Society, Computers, Record-Keeping and Privacy,’’ of the 
Computer Science and Engineering Board, National Academy of Sciences, by Alan F. 
Westin and Michael Baker. 

(4) Technical Reports by Project Search Law Enforcement Assistance Administration, 
Department of Justice. 

(5) A Draft Study by the Administrative Conference of the United States on Interagency 
Transfers of Information. 

(6) Report by the National Governors Conference. 

(7) Reports by international study bodies. 

Another report reflecting major provisions of S. 3418 was that rendered by the Secretary’s 
Advisory Committee on Automated Personal Data Systems to the Department of Health, 
Education and Welfare. See 1974 U.S.C.C.A.N. 6920-25. 

4. The Senate Committee for the Enactment of the Privacy Act of 1974, Pub. L. No. 
93-579, reprinted in 1974 U.S.C.C.A.N. 6945, considered the usage of the Social Security 
account number, for any purpose in connection with any business transaction or other 
activity, one of the most serious privacy concerns in the United States. However, it 
received conflicting evidence about the effects of § 7 of the Privacy Act, particularly the 
inordinate costs to the Federal Government and private businesses of changing to another 
identifier. In view of the lack of independent data about the probable costs of such a 
prohibition and the effect of stricter limitations on transfer of and access to government 
files, the section was defeated by an eight-to-one vote. At the same time, the issue was 
designated a priority issue for study by the Privacy Commission and for report to Congress 
of specific legislative recommendations to meet the serious public concerns reflected in 
the original bill. The Committee realized that the number was a major element in the 
national debate over privacy. A common numerical identifier used to index each person 
is an essential feature of a national data bank or any information system that allows 
creation of an instant file or permits quick retrieval of all personal information. Id. 
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Possible problems associated with the use of the Social Security 
number were recognized nearly twenty years ago. In 1974, the Secre- 
tary’s Advisory Committee in Automated Personal Data Systems to the 
Department of Health, Education and Welfare found that: 


[T]he Federal Government itself has been in the forefront of ex- 
panding the use of the [Social Security] number, [and] its actions 
have actively promoted the tendency to depend more and more 
upon the number as an identifier—of workers, taxpayers, auto- 
mobile drivers, students, welfare beneficiaries, civil servants, serv- 
icemen, veterans, pensioners, and so on.°® 


The Committee concluded: 


If use of the Social Security number as an identifier continues to 
expand, the incentives to link records and to broaden access to 
them are likely to increase. Until safeguards ... have been im- 
plemented, and demonstrated to be effective, there can be no 
assurance that the consequences for individuals of such linking 
and accessibility will be benign. At best, individuals may be 
frustrated and annoyed by unwarranted exchanges of information 
about them. At worst, they may be threatened with denial of status 
and benefits without due process. since at the present time record 
linking and access are, in the main, accomplished without any 
provision ... for the data subject to protest, interfere, correct, 
comment, and in most instances, even to know what linking of 
which records is taking place for what purposes.® 


Despite these fears, citizens are still pressured in both the public and 
the private sector to surrender their Social Security numbers before 
receiving telephones, checking out books from libraries, cashing checks, 
voting, obtaining driver’s licenses, and receiving consideration for bank 
loans and many other benefits, rights or privileges.” Often, a citizen is 





5. See id. introductory discussion. 

6. Id. 

7. Having a Social Security number may be a requirement of various state programs. 
States have been permitted to use the number for administrative purposes, including 
state tax programs, driver’s license and motor vehicle registration, public assistance (42 
U.S.C. § 405(c)(2)(C)(i) (1988)), and employment insurance. See SociAL SECURITY ADMIN- 
ISTRATION, PROGRAM OPERATIONS MANUAL SYSTEM § RM 00201.005(B)(1). Other uses are 
limited by the Federal Privacy Act. Pub. L. No. 93-579, 5 U.S.C.A. § 552a note (West 
1977). It provides that it is unlawful for any federal, state, or local government agency 
to deny any individual any right, benefit or privilege provided by law because the 
individual has refused to disclose his Social Security number, but that this restriction 
does not apply with respect to any disclosure required by federal statute or to any 
disclosure required under a statute or regulation adopted prior to January 1, 1975 requiring 
the verification as the identity of an individual. 
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informed that the number is necessary for identification purposes. 

In the past, universities have often used Social Security numbers as 
identifiers for their student body and such use has been the impetus 
for several lawsuits. Krebs v. Rutgers® is a typical example of a univ- 
ersity’s exposure to breach-of-privacy litigation based upon the use of 
student Social Security numbers as their identification numbers. In 
Krebs, former and current undergraduate students of Rutgers University 
brought action against the University and its president, challenging the 
collection and use of Social Security numbers by Rutgers and seeking 
to enjoin the University from such practices. The initial comments of 
United States District Court Judge H. Lee Sarokin in Krebs present a 
powerful observation of the case’s potential impact. Judge Sarokin 
pointed out that the law does not prohibit the collection and use of 
Social Security numbers by Rutgers University, but does prohibit the 
unauthorized dissemination of Social Security numbers. The prohibition 
is necessary because the number provides access to a vast amount of 
personal information and thus implicates very sensitive issues of con- 
fidentiality. Judge Sarokin emphasized that the plaintiffs’ victory pro- 
vided ‘‘a much needed message to university officials of the existence 
of and potential for the disclosure of this confidential source of highly 
personal information.’’® 

This Case Comment elaborates on this message by exploring the 
possible negative implications of indiscriminately using students’ Social 
Security numbers without safeguarding the confidentiality of their use. 
Part I of the Comment discusses the facts and the opposing parties’ 
positions in Krebs v. Rutgers. Part II focuses on the holding of Krebs 
in relation to the Privacy Act of 1974. Part III concentrates on the 
aspects of the holding dealing with the Family Educational Rights and 
Privacy Act (FERPA). Finally, Part IV analyzes the opinion, explores 
its possible implications and recommends ways for academic institu- 
tions to avoid its effects on their day-to-day operations. 


I. ANALYSIS OF THE FACTS OF THE CASE 


The plaintiffs in Krebs were seven undergraduate students at Rutgers 
University. They filed suit against Rutgers, the State University of New 
Jersey,’ pursuant to section 7 of the Privacy Act of 1974.1! Section 7 
of the Privacy Act provides: 





8. 797 F. Supp. 1246 (D.N.J. 1992). 
9. Id. at 1248. 

10. Plaintiffs’ Amended Complaint also named Dr. Francis L. Lawrence, President of 
Rutgers, as a co-defendant. 

11. Section 1 of the Privacy Act of 1974, Pub. L. No. 93-579, provides ‘‘that this Act 
[enacting this section and provisions set out as notes under this section] may be cited 
as the ‘Privacy Act of 1974.’’’ See also the relevant legislative history of the Act, as 
reprinted in 1974 U.S.C.C.A.N. 6916. 
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(a)(1) It shall be unlawful for any Federal, State or local govern- 
ment agency to deny any individual any right, benefit or privilege 
provided by law because of such individual’s refusal to disclose 
his social security account number. 

2 & @ 
(b) Any Federal, State or local government agency which requests 
an individual to disclose his social security account number shall 
inform that individual whether that disclosure is mandatory or 
voluntary, by what statutory or other authority such number is 
solicited, and what uses will be made of it.’? 


The plaintiffs acknowledged that Rutgers was entitled to and indeed 
required to obtain the Social Security numbers of students who have 
university jobs (for Internal Revenue Service reporting) and who receive 
Federal Student Financial Aid. However, the students challenged Rut- 
gers’ general collection and use of student Social Security numbers 
without prior notification that the disclosure of the numbers was vol- 
untary and of the various uses to which the Social Security numbers 
would be put.’ 

Rutgers used Social Security numbers as the primary means of student 
identification for administrative and educational record-keeping pur- 
poses. These purposes included class registrations and changes thereto, 
meal privilege-identifications, the printing of classroom rosters, the 
issuance of final grades, and various other purposes. Rutgers’ policy 
permitted the University to deny students certain benefits and privileges 
for failure to provide their Social Security numbers for these general 
administrative activities. 

The plaintiffs, in addition to their claim under the Privacy Act of 
1974, asserted claims pursuant to the Family Educational Rights and 
Privacy Act (FERPA), which provides, inter alia: 


No funds shall be made available under any applicable program 
to any educational agency or institution which has a policy or 
practice of permitting the release of education records (or person- 





12. Id., Sec. 7 (emphasis added). Section 7 of the Privacy Act of 1974 was never 
incorporated into the United States Code. It appears in the annotated code as a historical 
note to 5 U.S.C.A. § 552a (West 1977). Section 552a, which is within the Administrative 
Procedure section of the Code, is entitled ‘‘Records maintained on individuals.’ Section 
552a(a)(1), the definitional portion of § 552a, references to 5 U.S.C. § 552(e), the Freedom 
of Information Act statute for the applicable definition of the term ‘‘agency.’’ Actually, 
the definition of ‘‘agency’’ referred to in paragraph (a)(1) of § 7, is set out in § 552(f), 
not § 552(e), of 5 U.S.C. The erroneous subsection designation resulted when the reference 
was not updated when subsections (c), (d), and (e) No. 5 U.S.C. § 552 were relettered 
as (d), (e), and (f), respectively, by Pub. L. No. 99-570. 

13. 797 F. Supp. at 1250. 

14. Id. 

15. Id. 
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ally identifiable information contained therein other than directory 
information, as defined in paragraph (5) of subsection (a) of this 
section) of students without the written consent of their parents 


to any individual, agency, or organization, other than to the 
following... .® 


According to the plaintiffs, Rutgers imprinted Social Security numbers 
on student identification cards, as well as next to each student’s name 
on course rosters. The class rosters were often passed out to attending 
students for verification. Since the class roster normally included every 
enrolled student’s Social Security number matched with the correspond- 
ing student’s name, any student in the class could obtain the Social 
Security number of any other student enrolled in the same course. 
Once the number of a student was obtained by any classmate, the latter 
could discover confidential information.?’ 

Rutgers’ officials contended that University policy and practice pro- 
hibited distribution of class rosters with Social Security numbers to 
anyone other than faculty and administrators. Moreover, University 
policy prohibited and discouraged posting of names with grades.® 
However, the defendants admitted that, although it was not a common 
practice, some faculty might have circulated the roster list during the 
registration period in each class for verification or attendance pur- 
poses.’® University officials indicated that any student had the option 
of requesting a ‘‘dummy”’ nine-digit Social Security number to be used 
as an identification number. Thus, theoretically, no student could be 
denied any services as a result of refusing to provide a Social Security 
number. Nevertheless, University officials estimated that fewer than six 
students made such a request each year.” The plaintiffs represented 
that they were not aware of the ‘‘dummy’”’ option and that the availa- 
bility of a ‘‘dummy’’ number was never publicized to the student 
body.?? 

The plaintiffs, through a preliminary injunction, sought to enjoin the 
defendants from requesting Social Security numbers from Rutgers’ stu- 
dents for general administrative purposes without notification that, in 
accordance with the Privacy Act of 1974, disclosure was voluntary.” 





16. See 20 U.S.C. § 1232g(b)(1) (1988). 

17. Such as grades (which are posted by Social Security number) and credit history. 
See Krebs, 797 F. Supp. at 1250-51. 

18. Id. at 1251. 

19. Id. 

20. Id. The number of students making actual use of the ‘‘dummy’’ number is 
insignificant, especially when it is compared to the entire student body of Rutgers. Later 
in its decision, the court noted that there were currently (based on data gathered in 
preparation for this litigation) approximately forty-seven thousand students registered at 
Rutgers University. See id. at 1261. 

21. Id. at 1251. 

22. Id. at 1248. 
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In addition, the plaintiffs sought to enjoin the defendants from denying 
students any benefit or access to administrative or educational functions 
if they declined to provide their Social Security numbers?’ and from 
disseminating students’ Social Security numbers already on file to any 
persons, unless the University was authorized by FERPA to collect and 
maintain the Social Security numbers.”* Moreover, the plaintiffs sought 
that Rutgers be permitted only to collect and maintain students’ Social 
Security numbers for employment and federal-financial-aid records, 
and, in those cases, that Rutgers be permitted to disseminate them only 
to the extent required by law.?5 


II. ANALYSIS AND CRITIQUE OF THE HOLDING OF THE CASE IN RELATION TO 
THE Privacy ACT OF 1974 


In Krebs, the court first examined whether the Privacy Act of 1974 
applied to Rutgers University. Since the Act applies to ‘‘any Federal, 
State or local government agency,’’?° the court sought to determine 
whether Rutgers was an agency of the State of New Jersey. If Rutgers 
was, in fact, subject to substantial governmental control or supervision 


of its day-to-day operations, it could be classified as an agency of the 
state.?” 





23. Id. 


24. As already mentioned, the Family Educational Rights and Privacy Act (FERPA), 
20 U.S.C. § 1232g(b)(1) (1988) prohibits any educational agency or institution from 
releasing educational records or personally identifiable information of students to any 
individual, agency or organization without the written consent of their parents. See 
supra. 

25. 797 F. Supp. at 1248-49. The defendants filed opposition to the plaintiffs’ 
application for preliminary injunction. On May 11, 1992, the court heard argument on 
the matter. During the course of the hearing, the parties advised the court that plaintiffs 
may have had claims under FERPA, and thus an additional basis for at least some of the 
plaintiffs’ requested relief. After the plaintiffs indicated their intention to amend their 
Complaint in order to assert FERPA claims, the court reserved judgment on the plaintiffs’ 
pending application for preliminary relief and advised the parties that it would rule on 
the application after the plaintiffs had amended the Complaint and the parties had briefed 
the issue. Id. at 1249. 

26. The definition of ‘‘agency’’ is set out in 5 U.S.C. § 522(f) as follows: 

For purposes of this section, the term ‘‘agency’’ as defined in § 551(1) of this 
title includes any executive department, military department, Government cor- 
poration, Government controlled corporation, or other establishment in the 
executive branch of the Government (including the Executive Office of the 
President), or any independent regulatory agency. 

27. See, e.g., Rocap v. Indiek, 539 F.2d 174, 177 (D.C. Cir. 1976) and Washington 
Research Project, Inc. v. Department of Health, Educ. & Welfare, 504 F.2d 238, 245-46 
(D.C. Cir. 1974), cert. denied, 421 U.S. 963, 95 S. Ct. 1951 (1975) (cited by the court as 
relevant authority for the validity and importance of the widely accepted seven-criteria 
test for determining the government agency status of an institution. For a more compre- 
hensive presentation of the seven criteria, see infra the discussion of the Krebs decision 
in the main text of this part of the Case Comment). 
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A. The Krebs Decision 


The plaintiffs in Krebs, extrapolating from Rocap v. Indiek,”* proposed 
seven factors for determining Rutgers’ status as a governmental agency. 
The factors proposed were: (1) whether Rutgers was under governmental 
charter; (2) whether its directors were appointed by the government of 
the State of New Jersey; (3) whether there was close governmental 
supervision over Rutgers’ business transactions; (4) whether Rutgers 
was subject to governmental audit and reporting requirements; (5) 
whether it was expressly designated as an agency; (6) whether Rutgers’ 
employees were considered public for a number of purposes; and (7) 
whether Rutgers possessed regulatory powers to make regulations and 
to carry out its functions.2® The court agreed that the foundation for 
treating Rutgers University as a government-controlled corporation un- 
der the Privacy Act was the level and extent of governmental control 
over, and involvement in, Rutgers’ operations.*° 

Yet the Krebs court disregarded the rationale of the great majority of 
jurisdictions having previously addressed the issue of public colleges’ 
and universities’ government-agency status. In these cases,*’ each court 
analysis focused mainly on whether the public institutions were entitled 
to Eleventh Amendment immunity on the ground of the institutions’ 
qualification as a government agency. Even though the legal framework 
within which those cases were decided differed from that involved in 
Krebs, their rationale should apply to Rutgers in the context of the 
Krebs case; in Krebs the court likewise needed to determine the status 
of Rutgers University before determining whether it was covered by the 
Privacy Act, which applies only to public academic institutions. After 
all, the court in Krebs did not hesitate to use as a powerful precedent 
an Eleventh Amendment immunity case, Kovats v. Rutgers.*? In Kovats, 
Rutgers University had taken a position totally opposite the one argued 
for in Krebs v. Rutgers, namely that Rutgers was indeed an alter ego 
of the state of New Jersey entitled to the same immunity as the state 
itself.39 

The Krebs court relied on the extensive inquiry, in Kovats v. Rutgers 
into Rutgers’ specific links with the State of New Jersey. In Kovats, the 
court concluded that although Rutgers was a state-created entity, serving 
a state purpose, and receiving a large degree of financing, it remained 
under state law an independent entity able to direct its own actions 





. 539 F.2d 174 (D.C. Cir. 1976). 

. 797 F. Supp. at 1254. 

. Id. 

. See infra note 69. 

. 822 F.2d 1303 (3d Cir. 1987). 

. See relevant discussion in Kovats, 822 F.2d at 1311-12. It is interesting to note 
that the court in Krebs, did not address or even comment on the fact that the same 
defendant, Rutgers University, in two different cases tried to defend itself on diametrically 
opposed grounds. 
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and responsible for judgments resulting from these actions.** As a result, 
Krebs held that Rutgers was an independent institution rather than a 
public entity*> and granted the defendants’ summary judgment on the 
claim under the Privacy Act of 1974.°* This conclusion is suspect and 
inconsistent with the great number of cases granting institutions such 
as Rutgers Eleventh Amendment immunity.’ Further, it is significant 
to examine Kovats in more detail because the Krebs court heavily relied 
on it in order to dismiss the plaintiffs’ claims under the Privacy Act 
due to the Act’s inapplicability. 


B. The Kovats Decision 


The level of governmental control over Rutgers’ operations had been 
thoroughly examined, before Krebs, in Kovats v. Rutgers.** In Kovats, 
the Third Circuit dealt with an appeal from suits originally brought 
against Rutgers University under section 1983 by two groups of former 
faculty members. The plaintiffs alleged that they acquired academic 
tenure and that their respective discharges without notice and hearing 
violated their rights to due process, equal protection and freedom of 
speech in violation of the United States Constitution and the New Jersey 
Constitution. The Third Circuit held that if a state structured an entity 
so that other relevant criteria indicated it to be an arm of the state, 
then Eleventh Amendment immunity may be retained even though any 
damage awards were to be funded by the state. In this context, the 
Kovats court engaged in an extensive inquiry into Rutgers’ specific 
links with the State of New Jersey. Despite evidence to the contrary, 
the Kovats court concluded that Rutgers was independent of the state. 

The Kovats court examined Rutgers’ status under state law. It noted 
that the 1956 statute establishing Rutgers as a state university created 





34. 797 F. Supp. at 1255-56. Rutgers University was originally a private institution 
until 1956, when the New Jersey Legislature enacted a separate enabling statute that 
rendered the University an ‘‘instrumentality of the state.’’ N.J. Stat. ANN. 18A:65-2 (West 
1989). The Legislature’s intent, as expressed in N.J. Stat. ANN. 18A:65-27(I)(a) captioned 
as the ‘‘Public Policy of State,’’ provides: ‘‘[T]he corporation and the university shall be 
and continue to be given a high degree of self-government{.]’’ However, the State imposes 
on Rutgers the obligation to remain within its state budget appropriation, N.J. Stat. ANN. 
18A:65-25(d), (h), and (i), and to comply with applicable state laws and regulations, N.J. 
Stat. ANN. 18A:65-34 (West 1989). See also Miller v. Rutgers, 619 F. Supp. 1386, 1389- 
92 (D.N.J. 1985), where it was determined that Rutgers was entitled to immunity under 
the Eleventh Amendment. Miller was premised in large part on an affidavit by Rutgers’ 
Assistant Vice-President for Budget and Resource Studies indicating that ‘‘a judgment 
would be paid, at least in part, from state appropriations.’’ Id. at 1389. 

35. Paragraph (a)(1) of § 7 of the Privacy Act of 1974, as already indicated, was never 
codified. See supra note 12. 

36. 797 F. Supp. at 1256. 

37. For a general discussion of the Eleventh Amendment immunity of government 
entities in suits brought in federal courts, see Peter N. Swan, The Eleventh Amendment 
Revisited: Suits Against State Government Entities and Their Employees in Federal 
Courts, 14 J.C. & U.L. 1 (1987). 

38. 822 F.2d at 1303, 1306-12. 
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a corporation that ‘‘is the instrumentality of the state for the purpose 
of operating the state university.’’*° In addition, the court held that 
Rutgers’ primary purpose was the provision of higher education* and 
concluded that ‘‘[p]Jroviding education has long been recognized as a 
function of state government.’’*: The Kovats court failed to acknowledge 
that New Jersey court decisions had confirmed the treatment of Rutgers 
as the ‘‘alter ego of the state’’ and a ‘“‘full-fledged state agency.’’” 
Moreover, it is important to note that the Federal Department of Health, 
Education and Welfare concluded in 1955 that employees of Rutgers 
University were eligible for old age and survivor’s insurance coverage 
pursuant to the privileges of the Federal Social Security Act.*? The 
Federal Social Security Act provides for the extension of social security 
insurance coverage to ‘‘services performed by individuals as employees 
of ... any political subdivision’’ of any state that enters into a basic 
agreement with federal authorities as to public employees’ social se- 
curity.‘ Despite Rutgers being named a ‘“‘state instrumentality’ and 
being treated as a ‘‘political subdivision’’ of the state of New Jersey 
under federal law, the Kovats court held that Rutgers was distinguish- 
able from state-related entities that perform only proprietary functions.* 

Kovats held Rutgers to be largely autonomous and subject only to 
minimal state supervision and control.** The court’s decision was based 
on Rutgers’ dual governing system. The first governing body consists 
of the Board of Governors. The Board has eleven voting members and 
a minimum of six of these members are appointed by the Governor 
with the advice and consent of the state senate. The remaining five 
members are appointed by the Board of Trustees of Rutgers from among 
their members.*” The other governing body of Rutgers is the Board of 
Trustees. Eleven trustees, the six persons appointed by the governor to 
the Board of Governors and five others, are appointed with the advice 
and consent of the state senate.*® The remaining voting trustees consist 





39. Id. (quoting N.J. Stat. ANN. 18A:65-2 (West 1989)). 

40. Id. (citing N.J. Stat. ANN. 18A:65-2 (West 1989)). 

41. Id. quoting Skehan v. State System of Higher Educ., 815 F.2d 244, 248 (3d Cir. 
1987)). Citing also Miller v. Rutgers, 619 F. Supp. 1386 (D.N.J. 1985); Handsome v. 
Rutgers, 445 F. Supp. 1362, 1367 n.7 (D.N.J. 1978). 

42. 822 F.2d at 1310 (citing Rutgers v. Piluso, 286 A.2d 697, 705 (N.J. 1972) (holding 
Rutgers immune from local zoning ordinances); and Trustees of Rutgers College v. 
Richman, 125 A.2d 10, 31 (N.J. Super. Ct. Ch. Div. 1956) (holding Rutgers substantially 
an alter ego of the state of New Jersey and, therefore, permitting donations of land and 
appropriations of money from the state to Rutgers without offending the prohibition, 
pursuant to N.J. Const. of 1947, Article VIII, Section Ill, paragraph 3, against gifts or 
appropriations to private corporations or associations). 

43. 42 U.S.C. § 301, 402 (1988). 

44. See 42 U.S.C. § 418 (1988). See also Trustees of Rutgers College v. Richman, 
128 A.2d 10, 31 (N.J. Super. Ct. Ch. Div. 1986). 

45. 822 F.2d at 1310. 

46. Id. at 1311. 

47. Id. (citing N.J. STAT. ANN. 18A:65-14 (West 1989)). 

48. Id. (citing N.J. Stat. ANN. 18A:65-15(I)(b)). 
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of twelve to twenty Rutgers alumni chosen by the trustees,*® and twenty- 
five charter trustees chosen by the trustees to replace those trustees in 
office at the time of the statute’s passage.*° The court emphasized that 
in running the University the governors and trustees are ‘‘given a high 
degree of self-government.’’*' In particular, the trustees retain the power 
to withdraw the university’s assets if the trustees feel that the assets 
are being put to improper use.*? More generally, both boards may 
exercise their powers ‘‘without recourse or reference to any department 
or agency of the state, except as otherwise expressly provided by [New 
Jersey statutes].’’®° 

In addition, the Kovats court also examined Rutgers’ source of fund- 
ing (from which a judgment against the University must be paid).* 
The court found that university income from tuition, fees and invest- 
ments, and state appropriations constituted approximately seventy-two 
percent of Rutgers’ total income. These funds are commingled in a 
general operating account that funds separate accounts used in Rutgers’ 
day-to-day operations.**> Approximately fifty to seventy percent of the 
general operating account consists of state appropriations.** Under the 
applicable New Jersey statute, however, Rutgers retains sole discretion- 
ary control over both its commingled and segregated accounts, subject 
only to audit by the state.*” Thus, unlike other New Jersey state agencies, 
Rutgers is not required to manage its funds as public moneys, but 
rather maintains its own accounts.** The court therefore concluded that 
a judgment against Rutgers could be paid from non-state funds under 
Rutgers’ discretionary control.5® The Kovats court reached this conclu- 
sion even though a payment from non-state funds would result in an 
indirect payment from the state treasury. The court rejected the indirect- 
payment rationale and stressed that any increase in Rutgers’ state 
appropriations as a result of a judgment against Rutgers would be 
entirely the result of discretionary action by the state.© 

Since the court believed that state intervention in Rutgers’ operations 
was limited by its governing scheme and because Rutgers was not 





49. Id. (citing N.J. Stat. ANN. 18A:65-15(I)(c)). 

50. Id. (citing N.J. Stat. ANN. 18A:65-15(1)(d)). 

51. Id. (citing N.J. Stat. ANN. 18A:65-27(I)(a)). 

52. Id. (citing N.J. Stat. ANN. 18A:65-27(II)(c)). 

53. Id. (citing N.J. Stat. ANN. 18A:65-28). 

54. The primary dispute in Kovats involved the funds from which a judgment against 
Rutgers must be paid. See id. at 1308. In fact, the Kovats court thoroughly examined 
the sources of funding for Rutgers University and treated the matter as the linchpin of 
its decision regarding the autonomy of the University. 

55. Id. 

56. Id. 

57. Id. (citing N.J. Stat. ANN. 18A:65-25(d) (West 1989)). 

58. N.J. Stat. ANN. 18A:65-25(c), (d), and (g). Compare N.J. Stat. ANN. 52:18-31, - 
10.1, -20 providing for specific requirements for state management of some public moneys. 

59. 822 F.2d at 1309. 

60. Id. 
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required to manage its funds as public moneys,™ the court concluded 
that Rutgers was not an arm of the state entitled to Eleventh Amendment 
immunity. Still, the Kovats opinion acknowledged that the majority 
of cases addressing the question of Eleventh Amendment immunity for 
public colleges and universities found such institutions to be arms of 
their respective states and, thus, immune from lawsuits for damages in 
federal court.®* For example, the Third Circuit had held that the Penn- 
sylvania state colleges and the Pennsylvania State System of Higher 
Education were entitled to immunity.“ On the other hand, district 
courts in the Third Circuit have held that the University of Delaware, 
Temple University, the University of Pittsburgh, and Penn State Uni- 
versity, although affiliated with their states in varying degrees, are not 
alter egos of those states and, therefore, do not share the states’ Eleventh 
Amendment immunity.® 

These examples demonstrate that ‘‘[eJach state university exists in a 
unique governmental context, and each must be considered on the basis 
of its own peculiar circumstances.’’®* When an action is brought against 





61. Id. (citing N.J. Stat. ANN. 18A:65-25(c), (d), and (g) (West 1989)). 

62. Id. at 1312. 

63. See Hall v. Medical College of Ohio at Toledo, 742 F.2d 299, 301-02 (6th Cir. 
1984); United Carolina Bank v. Board of Regents, 665 F.2d 553 (5th Cir. 1982) (Stephen 
F. Austin State Univ. in Texas); Rutledge v. Arizona Bd. of Regents, 660 F.2d 1345 (9th 
Cir. 1981), aff'd sub nom. Kush v. Rutledge, 460 U.S. 719, 103 S. Ct. 1483 (1983) 
(Arizona State Univ.); Perez v. Rodriquez Bou, 575 F.2d 21 (ist Cir. 1978) (University 
of Puerto Rico); Jagnandan v. Giles, 538 F.2d 1166 (5th Cir. 1976), cert. denied, 432 
U.S. 910, 97 S. Ct. 2959 (1977) (Mississippi State University); Prebble v. Brodrick, 535 
F.2d 605 (10th Cir. 1976) (University of Wyoming); Long v. Richardson, 525 F.2d 74 
(6th Cir. 1975) (Memphis State University); Brennan v. University of Kansas, 451 F.2d 
1287 (10th Cir. 1971); Walstad v. University of Minnesota Hosps., 442 F.2d 634 (8th Cir. 
1971); Moxley v. Vernot, 555 F. Supp. 554 (S.D. Ohio 1982) (University of California at 
Irvine); Vaughn v. Regents of Univ. of California, 504 F. Supp. 1349 (E.D. Cal. 1981); 
Weisbord v. Michigan State Univ., 495 F. Supp. 1347 (W.D. Mich. 1980); An-ti Chai v. 
Michigan Technological Univ., 493 F. Supp. 1137 (W.D. Mich. 1980); Zentgraf v. Texas 
A&M Univ., 492 F. Supp. 265 (S.D. Tex. 1980); Bailey v. Ohio State Univ., 487 F. Supp. 
601 (S.D. Ohio 1980); Henry v. Texas Tech Univ., 466 F. Supp. 141 (N.D. Tex. 1979). 
But see Goss v. San Jacinto Junior College, 588 F.2d 96 (5th Cir. 1979); Dyson v. Lavery, 
417 F. Supp. 103 (E.D. Va. 1976) (Virginia Polytechnic Institute); Gordenstein v. Uni- 
versity of Delaware, 381 F. Supp. 718 (D. Del. 1974); Samuel v. University of Pittsburgh, 
375 F. Supp. 1119, 1125-28 (W.D. Pa. 1974), aff’d in part & rev’d in part on other 
grounds, 538 F.2d 991 (3d Cir. 1976) (applying not only to the University of Pittsburgh, 
but also to Temple University and Penn State University). 

64. See Skehan v. State Sys. of Higher Educ., 815 F.2d at 249; Skehan v. Bd. of 
Trustees of Bloomsburg State College, 538 F.2d 53, 62 (3d Cir. 1976) (en banc), cert. 
denied, 429 U.S. 979, 97 S. Ct. 490 (1976). 

65. See Gordenstein v. Univ. of Delaware, 381 F. Supp. 718, 722 (D. Del. 1974); 
Samuel v. Univ. of Pittsburgh, 375 F. Supp. 1119, 1125-28 (W.D. Pa. 1974), aff’d in 
part & rev'd in part on other grounds, 538 F.2d 991 (3d Cir. 1976) (applying not only 
to the University of Pittsburgh, but also to Temple University and Penn State University). 

66. Soni v. Bd. of Trustees of Univ. of Tennessee, 513 F.2d 347, 352 (6th Cir. 1975), 
cert. denied, 426 U.S. 919, 96 S. Ct. 2623 (1976). See also Hall v. Medical College of 
Ohio at Toledo, 742 F.2d 299, 302 (6th Cir. 1984). 








1993] KREBS V. RUTGERS 91 


a public agency or institution, Eleventh Amendment immunity turns 
on whether the agency or institution can be characterized as an arm or 
alter ego of the state, or whether it should be treated instead as a 
political subdivision of the state.*’ By and large, municipalities, coun- 
ties and other political subdivisions (e.g., public school districts) do 
not enjoy the state’s Eleventh Amendment immunity.® 


C. Critique of the Krebs holding Regarding the Privacy Act of 1974 


Claims under both the Privacy Act of 1974 and the doctrine of 
Eleventh Amendment immunity center on the federal government’s 
efforts to enhance its ability to promote its objectives. This is done 
through a complex and delicate network of compromises between 
individual liberties and the overriding communal benefits imposed by 
public policy. Since each state university exists in a unique govern- 
mental context,®® every court addressing Eleventh Amendment immu- 
nity should inquire into the specific circumstances and ties of the 
concerned public institution with its parent state. One cannot, however, 
ignore the fact that an inquiry into the level and extent of governmental 
control over and involvement in a university’s operations has already 
been the focus of many decisions. Further, the great majority of those 
decisions treated such institutions as arms of their respective state 
governments. 

The majority of these decisions have created in the courts of this 
nation a presumption that public academic institutions of higher edu- 
cation should be treated as alter egos of their parent state. This pre- 
sumption can be rebutted by presenting evidence on the level of 
connection between the college and the state. The burden of persuasion, 
however, should be placed on the party claiming the independent 
status of the university. Without such a presumption, courts could end 
up applying double standards in two separate cases treating the same 
university and examining that university’s government-agency status. 
Such double standards would result in an inequitable and confusing 
situation in which on the one hand, a college would be treated as an 
alter ego of the state in order to be afforded Eleventh Amendment 
immunity for its acts, and, at the same time, the students of that college 
would be prevented from using that alter ego status to show that the 
university is a state agency within the Privacy Act of 1974. 

Judicial consistency, statutory honesty, and regulatory truthfulness 
indicate that significant discrepancies in the treatment of one single 
entity cannot serve justice and equity. ‘‘Cross-dressing’’ a public uni- 





67. Mount Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 280, 97 S. 
Ct. 568, 572 (1977). 

68. Id. See also Lincoln County v. Luning, 133 U.S. 529, 530, 10 S. Ct. 363 (1890); 
Lake County Estates v. Tahoe Regional Planning Agency, 440 U.S. 391, 401, 99 S. Ct. 
1171, 1177 (1979). 

69. See supra discussion of the Kovats decision. 
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versity depending on the occasion is not a remedy for potential con- 
flicts, especially when the primary objectives of courts are stability, 
uniformity, and predictability. 


Ill. THE Court’s HOLDING REGARDING THE FERPA CLAIMS 


The second, clearer and most significant part of the court’s analysis 
addressed the plaintiffs’ claims under FERPA.”° With respect to these 
claims, the defendants moved for summary judgment because (1) FERPA 
does not provide a private cause of action; and (2) plaintiffs were not 
entitled to bring a section 1983 claim since they had failed to exhaust 
their administrative remedies under FERPA. The court rejected both 
arguments.”? 

Regarding the FERPA claim, the court noted that although FERPA 
does not provide a private cause of action, plaintiffs may assert section 
1983 claims premised on FERPA violations. Relying on Fay v. South 
Colonie Central School District,’”2 Tarka v. Cunningham,”* and Tarka 
v. Franklin,” the court upheld the principle that FERPA creates an 
interest that may be vindicated in a section 1983 action. Because it did 
not create a comprehensive system for enforcing FERPA, Congress did 
not intend to preclude a remedy under section 1983. According to the 
Krebs court, section 1983 is an appropriate vehicle for redressing official 


interference with an individual’s guaranteed civil rights.” 

The defendants’ next claimed that the plaintiffs were not entitled to 
bring a section 1983 claim because they had failed to exhaust their 
administrative remedies under FERPA.”© The court emphasized that, 
although the requirement that administrative remedies under FERPA 





. For the text of the relevant provision of FERPA see supra 4 of this comment. 
. 797 F. Supp. at 1256. 
. 802 F.2d 21 (2d Cir. 1986). 
. 917 F.2d 890 (5th Cir. 1990). 
. 891 F.2d 102 (5th Cir. 1989), cert. denied, 494 U.S. 1080, 110 S. Ct. 1809 (1990). 
. 797 F. Supp. at 1256. 
. The defendants (Rutgers) argued that the FERPA administrative scheme suggests 
that a federal remedies exhaustion requirement would be appropriate in cases like Krebs. 
797 F. Supp. at 1256. Section 1232g(g) provides that: 
The Secretary shall establish or designate an office and review board within 
the Department of Education for the purpose of investigating, processing, 
reviewing, and adjudicating violations of the provisions of [FERPA] and com- 
plaints which may be filed concerning alleged violations of [FERPA]. The 
Secretary’s enforcement regulations establish an office (the Family Policy and 
Regulation Office) for receiving and adjudicating complaints. If the Office 
concludes that the educational institution is in violation of the law, the office 
advises the institution as to what it must do to come into compliance. If the 
institution does not comply with the Office’s suggestion, then the Secretary 
may take enforcement action, including termination of federal funding. 

34 C.F.R. Subtitle A §§ 99.60-.67 (1991). No other remedy is provided to the aggrieved 

individual. See also, 797 F. Supp. at 1257 n.12. 
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be exhausted would pesent a more efficient allocation of resources,” 
the court could not infer such a requirement from the statute itself.” 
The Secretary of Education, the government official assigned by Con- 
gress the task of enforcing FERPA,” may withhold authorized federal 
funding if an educational institution fails to correct an identified vio- 
lation. The court noted, however, that for minor FERPA violations an 
exhaustion requirement would have ‘‘the effect of ‘exhausting’ the 
complainant without any meaningful possibility of enforcement by the 
Secretary.’’®° In light of Congress’ failure to require more particularized 
mechanisms for individual relief, as confirmed by the very general 
relief provided by the Secretary’s regulations, the court concluded that 
FERPA does not contain an implied exhaustion requirement.*! The 
court pointed out®? that Congress, in adopting section 1983, intended 
to provide an alternate, supplemental avenue for relief to persons who 
almost always have an additional remedy available under state law.** 
Based upon this analysis, the court held that FERPA applies to 
Rutgers and that student Social Security numbers are ‘‘education re- 
cords’’ and/or ‘‘personally identifiable information’’ under the statute. 
Since students clearly had not consented to the dissemination of their 
Social Security numbers to their classmates, the court concluded that 
the plaintiffs demonstrated a likelihood of success on their FERPA- 
based section 1983 claims. Such claims would likely succeed to the 
extent that they were based on the alleged University practice of 
disseminating class rosters with student names and undisputed Social 
Security numbers.** The court held that the plaintiffs demonstrated 
irreparable harm as a result of the alleged practice of Rutgers University, 





77. Defendants relied on Ryans v. New Jersey Comm’n for the Blind, 542 F. Supp. 
841, 850 (D.N.J. 1982), which holds that when ‘‘a Section 1983 is brought for the 
vindication of rights under a federal statute which contains its own administrative 
remedies, exhaustion of those remedies, if they are adequate, is required.’’ See also, 797 
F. Supp. at 1257. 

78. 797 F. Supp. at 1257. See, generally, Ryans v. New Jersey Comm’n for the Blind, 
542 F. Supp. 841, 850 (D.N.J. 1982) and Patsy v. Bd. of Regents, 457 U.S. 496, 502 n.4, 
102 S. Ct. 2557, 2560 n.4 (1982), where the courts specifically recognized and held that 
the basis for the general statutory exhaustion requirement is Congressional intent. See 
also Alacare v. Baggiano, 785 F.2d 963, 967 (11th Cir. 1986) (holding that evidence of 
Congressional intent to impose statutory administrative remedies exhaustion requirement 
must be clear); Wright v. City of Roanoke Redevelopment & Hous. Auth., 479 U.S. 418, 
423-29, 107 S. Ct. 766, 770-73 (1987) (holding that 42 U.S.C. § 1983-based private cause 
of action under federal statute will be allowed not withstanding well-developed admin- 
istrative agency enforcement mechanism where no evidence of Congressional intent to 
provide otherwise existed). 

79. According to the 1991 regulations, 34 C.F.R. Subtitle A §§ 99.60-.67 (1991). 

80. 797 F. Supp. at 1257. 

81. Id. 

82. Citing Alacare v. Baggiano, 785 F.2d 963, 967-68 (11th Cir. 1986). 

83. 797 F. Supp. at 1257-58. 

84. Id. at 1258. 

85. Id. 
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and neither the University nor the public interest would be harmed by 
an order directing the University to eliminate that practice. Accordingly, 
the court issued an injunction to that effect.® 

With respect to the plaintiffs’ FERPA claims premised on the posting 
of names with grades, the court concluded that the plaintiffs did not 
demonstrate a likelihood of success because there was not sufficient 
evidence from which the court could conclude that this was a practice 
or policy of the University.*” Moreover, the University took steps to- 
wards eliminating any such occurrences.* As a result, the court en- 
joined defendants only from allowing the unprotected distribution of 
class rosters containing Social Security numbers and names of stu- 
dents.*° 

The plaintiffs also contended that the printing of Social Security 
numbers on identification cards violated FERPA.” Rutgers countered 
by arguing that the use of the number on student identification cards 
was vital to the provision of meal services, post-office services, student- 
life services, and protection by the police department. The University 
deemed the use an important and necessary fact of student campus life 
and, therefore, a ‘‘legitimate educational interest’’ under FERPA.*' The 
court acknowledged that Rutgers’ justification for the use of student 
Social Security numbers in vital university services could qualify as an 
exception to FERPA’s anti-dissemination rule. The court held, however, 
without further discussion, that it was not clear that distribution of 


Social Security numbers to post-office personnel served a ‘‘legitimate 
educational interest.’’®? Moreover, the court pointed out that this matter 
lay open to further discovery and refused to issue a preliminary 
injunction enjoining Rutgers from printing Social Security numbers on 
student identification cards. 


IV. THE IMPACT OF KREBS V. RUTGERS 


Krebs v. Rutgers is a significant recent decision dealing with a practice 
widespread among colleges and universitie—the use of Social Security 
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numbers of students as identification numbers. Obviously, such a use 
is fraught with the potential for abuse. The potential for abuse relates 
directly to the fact that the Social Security number is the key to a 
government file containing a vast amount of personal information. 
Undoubtedly, free and unregulated access to the highly confidential 
contents of this government file could substantially threaten the statu- 
tory and constitutional guarantees and safeguards of individual privacy. 
As a result, campuses across this country have been directly affected 
by any effort to minimize such a threat. Academic institutions, required 
to maintain extensive records on enrolled students, face organizational 
problems and handicaps similar to larger-scale public or private insti- 
tutions with different objectives and functions. 

Efforts to prevent the secret gathering of information regarding stu- 
dents or the creation of secret systems of information or data banks by 
other students or employees of colleges and universities are significant. 
Moreover, evaluation of the needs of academic institutions to acquire 
and retain personal information on their students, and the imposition 
of stricter criteria of review for gathering and safeguarding such highly 
confidential information, are long overdue and indispensable. Certain 
minimum standards for handling and processing personal information 
need to be set to preserve the security of the computerized or manual 
system of data collection and to safeguard the confidentiality of the 
information from illegal, unwise or overbroad investigation and record 
surveillance. 

The need for creating a comprehensive, highly efficient, and relatively 
inexpensive system of identification of the student body for adminis- 
trative functions is a major administrative and logistical undertaking 
for any academic institution. Furthermore, the option of assigning a 
multi-digit number to every student appears to impose on universities 
the heavy financial burden of creating an entirely new and independent 
record system, which would be difficult to coordinate with already 
existing older systems and with records kept by non-academic institu- 
tions. Many colleges and universities have already adjusted their stan- 
dard practices and methods in order to avoid their exposure to breach- 
of-privacy lawsuits. Directing professors and other personnel not to 
distribute class rosters with students’ names and their corresponding 
Social Security numbers is a starting point. Several alternative methods 
of recordkeeping have been devised in an effort to prevent the indis- 
criminate disclosure of students’ Social Security numbers. Nevertheless, 
the effectiveness, uniformity and concerted character of such efforts 
cannot be guaranteed without the regulatory intervention of the federal 
and state government. 


CONCLUSION 


Certainly, Krebs v. Rutgers initiates judicial intervention into, and 
control over, breaches of privacy deriving from disclosure of students’ 
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Social Security numbers. Krebs, however, shows how inconsistent ju- 
dicial treatment of such a matter can be. The issue of preserving privacy 
on campuses around the nation should be left to the legislature and 
not the judiciary. The Privacy Act of 1974 could be instrumental in an 
effort focused on uniformity. Krebs v. Rutgers, however, is an example 
of the problems involved in construing the Act and specifying its 
application to publicly-funded universities. Private universities are still 
not directly affected by the Act; it applies only to state universities or 
to academic institutions that qualify as state agencies. 

The Family Educational Rights and Privacy Act (FERPA) appears to 
be a better and broader avenue for protecting students’ privacy. But 
even FERPA claims, which at this time may provide injunctive relief 
to claimants, should be coupled with damage awards in order to become 
more effective. Especially, since the court in Krebs held that plaintiffs 
may assert claims for FERPA violations under section 1983,°* damage 
awards based on a tort-type theory should be considered. Finally, 
imposing criminal sanctions might effectively increase the deterrence 
of any legislative enactment.®> Since the use of the Social Security 
account number for any purpose in connection with any business, 
commercial, educational or other activity has presented one of the most 
serious privacy concerns in the United States, the cost to the Federal 
government and private businesses (including universities) of changing 
to another identifier and reprogramming computers and reindexing files 
should be evaluated. Such an evaluation could lead to the creation of 
a network (or a series of networks) with up-to-date information about 
a person that is not necessarily tied to the person’s comprehensive 
government identification file, the person’s Social Security number. 
Addressing all the privacy concerns of the citizens of this nation seems 
overwhelming and almost impossible. Addressing privacy concerns at 
academic institutions, however, may constitute an effective and impor- 
tant first step. 


Alexander C. Papandreou* 





94. Id. at 1256. 

95. By suggesting the imposition of criminal sanctions, I do not mean that I believe 
it would be proper or meaningful to threaten either lower level university employees or 
the university administrators with jail sentences. However, I still regard the deterring 
effect of the criminal justice system as very powerful in the eyes of every individual. 


* LL.B., University of Athens, Greece—School of Law, 1988; J.D. Candidate, Notre 
Dame Law School, 1994. 
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